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Sesavali

`saqarTvelos saerTo sasamarTloebis Sesaxeb~ organuli kanonis me-
14.1. muxliT, saqarTvelos mTel teritoriaze saqarTvelos uzenaesi
sasamarTlo marTlmsajulebis ganxorcielebis umaRlesi da saboloo
instanciis sakasacio sasamarTloa. amave muxlis meore nawilis mixed-
viT, uzenaesi sasamarTlo dadgenili saproceso formiT zedamxedve-
lobs marTlmsajulebis ganxorcielebas saqarTvelos saerTo sasamar-
TloebSi, axorcielebs saqarTvelos konstituciiTa da am kanoniT gaT-
valiswinebul sxva uflebamosilebebs.

iuridiul literaturaSi aRniSnulia, rom gadawyvetilebaTa sakasacio
gadasinjva Zlier gavlenas axdens adgilebze marTlmsajulebis gan-
xorcielebaze da erTiani sasamarTlo politikisa da praqtikis for-
mirebis (Camoyalibebis) umniSvnelovanesi meTodia.1

sssk-is 391-e muxliT gaTvaliswinebulia sakasacio saCivris Setanis wa-
namZRvrebi da miTiTebulia saCivris dasaSvebobis zogierT pirobaze.
aRniSnuli normis mexuTe nawilis `a~ qvepunqtis mixedviT, sakasacio sa-
Civari qonebriv da sxva araqonebriv (igulisxmeba garda sityvisa da ga-
moxatvis TavisuflebasTan dakavSirebuli davebisa, romelic isedac
dasaSvebia) davebze dasaSvebia, Tu saqme mniSvnelovania samarTlis gan-
viTarebisa da erTgvarovani sasamarTlo praqtikis CamoyalibebisaT-
vis. sakasacio sasamarTlos aqvs samarTalSemoqmedebiTi saqmianobis _
`samarTlis Seqmnis~ uflebamosileba. saqmis mniSvneloba samarTlis
ganviTarebisaTvis niSnavs, rom igi aseve, mniSvnelovania erTgvarova-
ni sasamarTlo praqtikis CamoyalibebisaTvis.

erTgvarovani sasamarTlo praqtikis CamoyalibebisaTvis saqmes mniS-
vneloba eqneba da kasacia dasaSvebi iqneba, rodesac saWiroa Tavidan
iqnes acilebuli sasamarTlo praqtikaSi mkveTri gansxvavebebis daner-
gva an SemdgomSi maTi arseboba.2

sakasacio saCivris daSveba SesaZlebelia 391-e muxlis mexuTe nawilis
`b~ qvepunqtis safuZvelze, roca saapelacio sasamarTlos gadawyveti-
leba gansxvavdeba am kategoriis saqmeebze saqarTvelos uzenaesi sasa-
marTlos manamde arsebuli praqtikisagan. kasaciis dasaSvebobis es wi-
napiroba ise ar unda gavigoT, TiTqos uzenaesi sasamarTlos praqtikas

1 qurdaZe S., xunaSvili n., saqarTvelos samoqalaqo saproceso samarTali, meore gamocema,
Tbilisi, meridiani, 2015, gv. 685.

2 iqve, gv. 691.
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samarTlis wyaros mniSvneloba aqvs. uzenaesi sasamarTlos daniSnu-
leba erTgvarovani (erTiani) sasamarTlo praqtikis uzrunvelyofa
da dacvaa. es ki Tavis mxriv, uzrunvelyofs samarTlebriv stabilu-
robas, samarTlis normebis erTian gagebas da Sefardebas (gamoyene-
bas).3

zemoTqmulidan gamomdinare, kvlevis mizani iyo, dainteresebul pir-
TaTvis xelmisawvdomi da cnobadi gaexada uzenaesi sasamarTlos samo-
qalaqo saqmeTa palatis mier, bolo wlebis sakasacio samarTalwarmoe-
bis procesSi samarTlebriv normaTa ganmartebebi. naSromSi mocemu-
lia ara marto e.w. mniSvnelovani ganmartebebi, aramed iseTi ganmarte-
bebic, romlebzec arsebobda sasamarTlo praqtika, magram kvlevam aC-
vena samarTlebrivi suraTi, rom aRniSnul sakiTxebze praqtika dResac
stabiluria da ar Secvlila.

kvlevaSi zogierT SemTxvevaSi miTiTebulia, imave normasTan/normeb-
Tan dakavSirebuli uzenaesi sasamarTlos wina gamocemebSi arsebuli
sasamarTlo praqtikis Taobaze.

naSromSi samarTlis normaTa ganmartebebi samoqalaqo kodeqsis siste-
mis Sesabamisi Tematikis mixedviT Tanmimdevruladaa dalagebuli, rac
amartivebs sasurveli sakiTxis moZiebas.

uzenaesi sasamarTlos praqtikis ganzogadebis mizani bunebrivia, am
praqtikis ukeT da martivad gacnobis SesaZleblobis uzrunvelyofaa,
rac sabolood, samoqalaqo brunvis simyares, stabilurobasa da usaf-
rTxoebas uwyobs xels.

migvaCnia, rom winamdebare kvleva saqarTvelos uzenaesi sasamarTlos
uaxlesi praqtikis saintereso ganmartebebis SeswavliT dainteresebul
pirebs gauadvilebs am praqtikis gacnobas, rac marTlmsajulebis sis-
temis gamWvirvalobisa da xelmisawvdomobis erT-erTi garantiaa.

3 qurdaZe S., xunaSvili n., saqarTvelos samoqalaqo saproceso samarTali, meore gamocema,
Tbilisi, meridiani, 2015, 692.
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1. zogadi nawili

1.1. ssk-is me-8 muxli

kerZo samarTlis fundamenturi da konstituciuri principi _ keTilsindi-
sierebis principi sasamarTlos mier araerT gadawyvetilebaSia komentire-
buli. sakasacio sasamarTlom me-8 muxlis SinaarsTan dakavSirebiT ganmar-
ta, rom:

 zogadad, yvela marTlwesrigi samarTlis subieqtTa qcevis wess keTil-
sindisierebis principze afuZnebs da am princips normatiul koncefci-
ad ganixilavs. sabazro ekonomikaze morgebuli kerZo samarTlis Camoya-
libebis procesSi gansakuTrebiT gamoikveTa ̀ keTilsindisierebis~ mniS-
vneloba. ganviTarebuli qveynebis samarTalSi igi warmoadgens mTeli sa-
moqalaqo brunvis qvakuTxeds. qarTul samoqalaqo samarTalSic imave mi-
zans emsaxureba keTilsindisierebis, rogorc samarTlebrivi faseulo-
bis SemoReba. samoqalaqo brunvis simyare da stabiluroba misi monawilis
keTilsindisierebazea damokidebuli.

 `keTilsindisierebis principis ZiriTadi funqcia samarTliani Sedege-
bis dadgoma da amave dros, aSkarad usamarTlo Sedegis Tavidan acile-
baa, riTac miRweul unda iqnes samoqalaqo urTierTobis stabiluroba
da simyare.~ keTilsindisierad qcevis valdebuleba emyareba samarTalSi
sazogadod moqmed keTilsindisierebis varauds. es varaudi gansazRvravs
samarTlebrivi urTierTobis saerTo mimarTulebasac. ara urTierTo-
bis monawileTa interesebis dapirispireba, aramed maTi solidarobaa
normaluri samoqalaqo brunvis safuZveli. keTilsindisiereba ara mar-
to uflebis arsebobis, aramed movaleobis Sesrulebis varaudicaa.

 keTilsindisiereba gulisxmobs samoqalaqo brunvis monawileTa moqme-
debas pasuxismgeblobiT, erTmaneTis uflebebisadmi pativiscemiT mop-
yrobas. keTilsindisiereba rogorc normatiuli, ise subieqturi nebis
ganmartebis instrumentia. mis safuZvelze aRmoifxvreba rogorc kano-
nis, ise xelSekrulebis xarvezi. keTilsindisierebis principi asaxulia
evropis saxelSekrulebo samarTlis principebSic. kerZod, 1:201-e mux-
lis Tanaxmad, ̀ TiToeuli mxare unda moqmedebdes keTilsindisierebisa
da patiosnebis principebis mixedviT.~ aRsaniSnavia, rom literaturaSi
es zogadi debulebani ganxilulia ZiriTadad, valdebulebis Sesrule-
basTan mimarTebiT (ix.: Towards a European Civil Code, ed. by Hartkamp/Hesselink/
Hondius/Perron/Vranken, Nijmegen, Dodrecht, Boston, London, 1994, 205-209). keTil-
sindisierebis principi agreTve, aRiarebulia kerZo samarTlis unifi-
cirebis saerTaSoriso institutis (International Institute for the Unification of
Private Law – UNIDROIT) mier SemuSavebul saerTaSoriso savaWro xelSek-
rulebebis principebis (Principles of International Commercial Contracts) 1.7 mux-
lSic, kerZod, ̀ TiToeuli mxare valdebulia imoqmedos saerTaSoriso sa-
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vaWro praqtikaSi miRebuli keTilsindisierebiTa da patiosani saqmos-
nuri praqtikiT. mxareebs ara aqvT ufleba, gamoricxon an SezRudon aR-
niSnuli valdebuleba~. (ix.: Principles of International Commercial Contracts
(UNIDROIT), Rom, 1994,Uniform Law Rewiew, 2004,124).

 keTilsindisieri qcevis dadgena konkretuli faqtis Sefasebis sakiTxia
da mosamarTlis mier unda gadawydes yovel konkretul SemTxvevaSi faq-
tobrivi garemoebebis gaTvaliswinebiT. mosamarTlis mier warmoebuli
Sefasebis es procesi sakmaod kompleqsuria da did dakvirvebas moiTxovs,
radgan keTilsindisierebis moTxovnas ar gaaCnia absoluturi upirate-
soba saxelSekrulebo Tavisuflebis mimarT da dauSvebelia yoveli ga-
dawyvetilebis dasabuTeba abstraqtuli principebis safuZvelze. auci-
lebelia yoveli konkretuli SemTxvevis specifikurobis gaTvaliswine-
ba. keTilsindisierebis principi, rogorc samoqalaqo brunvis monawile-
Ta zogadsaxelmZRvanelo principi, mocemulia saqarTvelos samoqalaqo
kodeqsis araerT muxlSi. amitomac, keTilsindisierebis principis Sesa-
bamisad moqmedebis valdebuleba ar Semoifargleba mxolod saxelSekru-
lebo samarTliT, aramed igi amosavali da fundamenturi qcevis princi-
pia zogadad, kerZosamarTlebriv urTierTobebSi.4

 valdebulebiTsamarTlebriv urTierTobaSi, misgan gamomdinare moTxov-
nebis Sefasebisas, gansakuTrebuli yuradReba eqceva mxareTa keTilsin-
disierebas, vinaidan, marTlwesrigi samarTlis subieqtTa qcevis wess ke-
Tilsindisierebis principze afuZnebs. ssk-is 8.3-e da 115-e muxlebis sa-
fuZvelze nebismieri urTierTobis samarTlebrivi TvalsazrisiT Sefa-
sebisas, mxedvelobaSi miiReba samoqalaqo uflebaTa gonivruli, samar-
Tliani, Tanazomieri ganxorcieleba. keTilsindisierebis princips ga-
damwyveti mniSvneloba aqvs ara marto mxareTa uflebebisa da movaleo-
bis dadgenis (warmoSobis) dros, aramed uflebebisa da movaleobis gan-
xorcielebis drosac. kerZosamarTlebriv urTierTobaTa keTilsindi-
sierad warmarTvis valdebulebas samoqalaqo kodeqsis araerTi norma
zogjer pirdapir adgens, xolo normaTa umravlesoba, marTalia, pirda-
pir ar uTiTebs masze, magram upirobod mainc mas efuZneba. araerT saqme-
Sia ganmartebuli, rom keTilsindisierebis principis ZiriTadi funqcia
urTierTobis monawileTa interesebis ara dapirispireba, aramed maTi so-
lidarobaa, rac normaluri samoqalaqo brunvis safuZvelia. keTilsin-
disiereba ara marto uflebis arsebobis, aramed movaleobis Sesrulebis
varaudicaa.

 keTilsindisieri mxaris damcavi erT-erTi normaa ssk-is 54-e muxli: ̀ ba-
Tilia garigeba, romelic arRvevs kanoniT dadgenil wessa da akrZal-
vebs, ewinaaRmdegeba sajaro wesrigs an zneobis normebs.~ am normis mi-
zania, sasamarTlom baTilad cnos SeTanxmeba, romelic uaryofs samar-

4 susg #as-559-2019, 04 dekemberi, 2019.
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Tlebriv faseulobas, an amgvari urTierToba dafuZnebulia ndobis bo-
rotad gamoyenebaze, motyuebaze, bazarze gabatonebul mdgomareobaze,
xelSemkvreli mxaris gamoucdelobaze, uflebebiT borotad sargeblo-
baze da a.S. aRsaniSnavia, rom ssk-is 54 e muxliT garantirebulia amgvar
garigebaTa ucilod baTili xasiaTi, rac niSnavs, rom igi sasamarTlom
baTilad unda cnos maSinac ki, Tu mxareebi amaze ar miuTiTeben, anu igi
sasamarTlos kuTvnili Sesagebelia.5

1.2. ssk-is 56.2.-e muxli

 56.2.-e muxlis normatiuli analizidan gamomdinare, sakasacio sasamar-
Tlos ganmartebiT, TvalTmaqcuri garigebis dros, marTalia, nebis ga-
movlena mimarTulia samarTlebrivi Sedegebis dadgomisaken, Tumca ara
im xelSekrulebis Sesabamisad, romelzec mxareebi Tanxmdebian. amgvari
garigebis mizans warmoadgens im garigebis dafarva, romlis miRwevis
survili mxareebs realurad gaaCniaT. am SemTxvevaSi, arsebobs ori ga-
rigeba, erTi TvalTmaqcuri da meore _ romelic mxareebma uSualod ga-
iTvaliswines. amdenad, TvalTmaqcuri garigeba erTgvarad faravs nam-
dvil garigebas, Sesabamisad, mas ar gaaCnia samarTlebrivi safuZveli
da igi baTilia. Tumca, am safuZvliT garigebis baTilobas garkveuli
specifikuroba axasiaTebs. kanonmdeblis aseTi damokidebuleba ganpiro-
bebulia mxareTa realuri nebis gaTvaliswinebiT. xSir SemTxvevaSi, mxa-
reebi ver erkvevian, ra Sinaarsis xelSekrulebis gaformeba surT an ki-
dev erTmaneTisagan ver asxvaveben garigebis sxvadasxva tipebs. samoqa-
laqo kodeqsi SesaZleblobas aniWebs xelSekrulebis subieqtebs, gamoas-
woron daSvebuli Secdomebi TvalTmaqcuri garigebis baTilad cnobiT
da mxareTa SeTanxmebis mimarT gamoiyenon is moTxovnebi, rac damaxasia-
Tebelia im garigebisaTvis, romlis miRwevac mxareebs surdaT.

 TvalTmaqcuri garigebis dros nebis gamovlenis subieqtebis neba SeTan-
xmebulia da maT ganzraxuli aqvT gansazRvruli samarTlebrivi Sedegis
dadgoma, Tumca, maTi Sinagani neba da gamovlenili neba ar emTxveva
erTmaneTs. dadebuli garigebiT isini faraven sxva garigebas, romlis
dadebis nebac realurad gaaCniaT. am SemTxvevaSi, dgeba am normis safuZ-
velze nebis gamovlenis baTilobis sakiTxi. TvalTmaqcuri garigebis dros
ganxilvis sagania garigebis mxareTa mier Sinagani da gareT gamovlenili
nebis urTierTmimarTeba, vinaidan maT Soris arsebobs Seusabamoba. amde-
nad, TvalTmaqcuri garigebis dros unda dadasturdes garemoebebi, rom-
lebic miuTiTeben sxva garigebis dadebis survilze da am dafaruli ga-
rigebisaTvis aucilebel yvela winapirobis arsebobaze. am SemTxvevaSi ga-
moiyeneba dafaruli garigebis mimarT moqmedi wesebi. aseT SemTxvevaSi,

5 susg #as-91-2021, 22 aprili, 2021, aseve #as-226-2019, 24 aprili, 2020.
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mosarCelis mtkicebis sagans Seadgens im faqtobrivi Semadgenlobis da-
dastureba, rac TvalTmaqcuri garigebis yvela winapirobas moicavs.6

1.3. ssk-is 72-e muxli

ssk-is 72-e muxlis komentirebisas sasamarTlom aRniSna rom:

 `SecdomiT dadebuli garigebisas, nebis nakls mxaris araswori warmodge-
na ganapirobebs dasadebi garigebis arsTan Tu SinaarsTan dakavSirebiT,
aseve, im garemoebebis araswori aRqma, rac garigebis dadebas safuZvlad
daedo... Secdoma mocemulia maSin, rodesac piris realuri da gamoxa-
tuli neba erTmaneTs ar emTxveva. sxvanairad rom iTqvas, Secdoma aris
mxaris mcdari warmodgena SemTxvevis Semadgenlobaze.

 zogadi TvalsazrisiT, Secdoma arsebiTad SesaZlebelia miCneul iqnes
aseve maSin, rodesac zogadi sabazro SexedulebiTa da nebis gamomvlenis
gadmosaxedidan arasasurvel samarTlebriv boWvaSi darCena miuRebelia.
maSasadame, calkeuli SemTxvevebis gaTvaliswinebiT, yuradReba unda mi-
eqces, rogorc obieqtur, ise subieqtur kriteriumebs: Tu ̀ ra zomebs
miiRebda msgavs viTarebaSi gonieri adamiani, rom scodnoda saqmis WeS-
mariti mdgomareobis Sesaxeb.~ amdenad, Secdomis arsebiTobis gansji-
sas gaTvaliswinebul unda iqnes SemTxvevis yvela garemoeba, romelic yo-
vel SemTxvevaSi gansxvavebuli winapirobebidan unda gamomdinareobdes.
aRniSnuli ki Tavis mxriv, xazs usvams im faqts, rom Secdomis arsebiTo-
bis Sefaseba samarTlebrivi kategoriaa.

 `Secilebis vada unda Semowmdes sasamarTlos mier Tavisi iniciativiT (sa-
samarTlo Sesagebeli). Secilebis vadis gasvlis Semdeg Secilebis ufle-
ba qarwyldeba da Secilebis gancxadeba samarTlebrivi Sedegis armqonea;~
amasTan, ̀ im SemTxvevaSi, Tu Secilebis adresati mxare uTiTebs, rom Se-
cilebis gancxadeba vadis darRveviT iqna gacxadebuli, maSin masze gada-
dis uflebamosili piris mier Secilebis safuZvlis Setyobis momentis
mtkicebis tvirTi, xolo Tavis mxriv Secilebaze uflebamosilma pirma
unda daasabuTos Secilebis safuZvlis arseboba da daamtkicos, rom Se-
cileba erTi Tvis vadaSi ganaxorciela.~7

6 susg #as-1001-2021, 11 marti, 2022, aseve, ix.: susg-ebi: #as-537-2021, 22 Tebervali, 2022,
sus gadawyvetileba #as-982-2021, 5 aprili, 2022, #as-1434-2020, 28 maisi, 2021, #as-453-
2020, 17 marti, 2021, #as-3-2020, 16.06.2020, #as-1382-2018, 25.01.2019.

7 susg #as-982-2021, 10 Tebervali, 2022, aseve ix. susg-ebi: #as-174-2021, 14 ivlisi, 2021,
#as-1181-2018, 18 Tebervali, 2021.
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1.4. iZulebiT dadebuli garigeba

sakasacio sasamarTlom 54-e, 85-e, 976-e, 979-e muxlebze miTiTebiT wilis nas-
yidobis garigebebis baTilobis gamo, gasxvisebuli wilebi mosarCeleebs da-
ubruna. sasamarTlom ganmarta, rom:

 samarTlebrivi Sedegis dadgomisTvis mniSvnelovania nebis namdviloba,
romlis Sefasebis drosac ̀ yuradReba unda gamaxvildes sam komponentze:
neba, misi gamovlena da maTi urTierTSesabamisoba. am sami elementidan
erT-erTis xarvezi ganapirobebs nebis gamovlenis ararsebobas an aranam-
dvilobas namdvilobis Semaferxebeli garemoebebis gamo. aseTia is gare-
moeba, romelic nebis gamovlenis garegnuli gamoxatulebis, misi Semad-
genlobis arsebiTi elementebis arsebobis miuxedavad, gavlenas axdens
garigebis namdvilobaze. samarTlebrivi Sedegis gamowveva SeiZleba mi-
uRebeli iyos garigebis Sinaarsis dauSveblobis, misi dadebis garemoe-
bebis, nebis gamovlenis formis, nebis naklis gamo.~

 nebis naklis erT-erT gamovlinebas warmoadgens garigebis iZulebiT da-
deba, rodesac garigebas piri debs ara Tavisufali nebis safuZvelze, ara-
med Zaladobis an muqaris Sedegad. iZulebiT dadebuli garigeba sacilo
garigebebs ganekuTvneba da pirs, romelmac iZulebiT dado garigeba, ssk-
is 85-e muxlidan gamomdinare, aseTi garigebis baTilad cnobis moTxov-
nis ufleba warmoeSoba. amasTan, ssk-is 86-e muxlis Sesabamisad, garigebis
baTilobas iwvevs iseTi iZuleba, romelsac Tavisi xasiaTiT SeuZlia gav-
lena moaxdinos pirze da afiqrebinos, rom mis pirovnebas an qonebas rea-
luri safrTxe emuqreba. iZulebis xasiaTis Sefasebisas mxedvelobaSi
miiReba pirTa asaki, sqesi da cxovrebiseuli garemoebani. ̀ iZuleba ara
faqtis, aramed samarTlebrivi Sefasebis sakiTxia.~

 kanoniT dadgenil vadaSi Secilebis ganuxorcieleblobis SemTxvevaSic,
Tuki ikveTeba piris nebis Tavisufal formirebaSi aSkara da uxeSi Care-
va, dazaralebuls ufleba aqvs zianis anazRaurebaze moTxovna daafuZ-
nos deliqtur normebs.

 iZuleba ara faqtis, aramed samarTlebrivi Sefasebis sakiTxia. ssk-is
85-e-89-e muxlebiT gansazRvruli garigebis iZulebiT dadeba samarTleb-
rivi kategoriaa da sasamarTlo normiT gaTvaliswinebuli Sedegis gan-
sazRvrisas xelmZRvanelobs mxaris mier miTiTebuli faqtebiTa da am faq-
tebis dadasturebis mizniT wardgenili mtkicebulebebiT, romlebic
normiT gaTvaliswinebul Semadgenlobas unda qmnides.

ssk-is 85-e-87-e muxlebi, sacilo garigebis nairsaxeobas awesrigeben, Sesaba-
misad, unda Semowmdes, ganxorcielebulia Tu ara iZulebis maregulirebeli
muxlebis winapirobebi. ssk-is 85-e muxlis mixedviT (garigebis dadebis miz-
niT im piris iZuleba (Zaladoba an muqara), romelmac dado garigeba, aniWebs
am pirs garigebis baTilobis moTxovnis uflebas maSinac, roca iZuleba mom-
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dinareobs mesame pirisagan), sacilo garigeba baTilia misi dadebis momenti-
dan, Tu garigeba dadebulia mxolod iZulebis wyalobiT. iZulebiT dadebu-
li garigebis SemTxvevaSi saqme gvaqvs nebis naklis safuZvelze dadebul ga-
rigebasTan, sadac nebis Tavisufleba aSkarad aris xelyofili. am dros adgi-
li aqvs dazaralebulis Tavisufali nebis aSkara modrekas. iZulebis, miT uf-
ro yofili an moqmedi maRalCinosnebis mxridan momdinare iZulebis SemTxve-
vaSi, rTulia pirdapiri mtkicebulebis wardgena da aseT SemTxvevaSi, gare-
moebaTa erToblioba unda badebdes sasamarTlosaTvis gonivrul eWvs, rom
nebis Tavisuflebis pirobebSi piri am Sinaarsis SeTanxmebas ar gaaformebda,
amasTanave, kontrahenti, romelic amtkicebs, rom mis mimarT ganxorcielda
iZuleba, konkretulad unda gadmoscemdes faqtebs, Tu ra marTlsawinaaR-
mdego qmedebebs hqonda adgili misi an misi axloblis mimarT, ratom iyo es
qmedeba realuri xasiaTis da sxva. vidre mopasuxis stadias Seamowmebdes sa-
samarTlo, sarCelis formaluri gamarTuloba eqvemdebareba Sefasebas, Tu-
ki sarCeli formalurad gaumarTavia, is TavSive usafuZvlod miiCneva da sa-
samarTlos mxridan uaryofas eqvemdebareba.

 `iZuleba imdenad aSkarad da uxeSad xelyofs nebis Tavisuflebis mdgo-
mareobas, rom zogjer igi deliqtis saxesac Rebulobs,~ ̀ ...Sesabamisad,
aseT SemTxvevaSi gamoyenebuli unda iqnes ssk-is 408-e da 992-e muxlebis
wesebi. zianis anazRaureba unda moxdes misgan damoukideblad, nebis ga-
movlena Secilebulia Tu ara. amdenad, moTxovna zianis anazRaurebaze
SeiZleba wardgenil iqnes erTwliani vadis gasvlis Semdegac [b. zoiZe.,
`saqarTvelos samoqalaqo kodeqsis komentari,~ wigni pirveli, Tbilisi,
2001 w., gv. 246, 252].

 iZulebiT dadebul garigebisas, sasamarTlos mier Tavisi iniciativiT
eqvemdebareba kvlevas, Tu ra vadaSi ganxorcielda Secileba, raTa ar ga-
uaresdes samoqalaqo brunvis stabiluroba. garigebis SecilebasTan da-
kavSirebiT, erT-erT saqmeze saqarTvelos uzenaesi sasamarTlos didma
palatam ganmarta, rom iuridiul doqtrinaSi gamoTqmuli mosazrebebis
Tanaxmad: ̀ Secilebis ufleba ara mxolod garigebis gauqmebis uflebaa,
aramed misTvis namdvilobis miniWebis uflebac. amdenad, Secilebis uf-
leba metad Zlieri saSualebaa samarTlebriv urTierTobaze zemoqmede-
bisaTvis. amitom is ar SeiZleba iyos SeuzRudavi. winaaRmdeg SemTxvevaSi
samarTlebrivi urTierTobebis arastabilurobis safrTxe Zalian didi
iqneboda. am safrTxes iTvaliswinebs kanoni da Secilebis uflebas gan-
sazRvrul CarCoebSi aqcevs.8

 erT-erT saqmeSi, sasamarTlom sadavo garigeba amoraluradac miiCnia,
radgan iZuleba ganxorcielda saxelmwifos mxridan. sakasacio pala-
tis SefasebiT, moTxovnis damfuZnebel normebs SeiZleba warmoadgendes

8 susg #as-679-2021, 18 ianvari, 2022, aseve ix. susg-ebi: #as-1120-2021, 1 Tebervali, 2022,
#as-1215-2018, 29 marti, 2019, didi palatis gadawyvetileba #as-664-635-2016, 02 marti,
2017.
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ssk-is 992-e, 408.1 muxlebi an ssk-is 976.I da 979-e muxlis meore nawili,
Tavad qonebis gankargvis marTlzomiereba (nebis gamovlenis namdviloba)
ki, unda Semowmdes amave kodeqsis 54-e, 85-e-87-e muxlebis farglebSi.9

1.5. xandazmuloba10

 uflebis warmoSoba iseve, rogorc misi Sewyveta, dakavSirebulia gansaz-
Rvrul drosTan. sasarCelo xandazmulobis vada amcnobs uflebis subi-
eqts misi darRveuli uflebis sasamarTlos gziT ganxorcielebis vadis
Taobaze. sasarCelo xandazmuloba im samarTlebrivi mniSvnelobis mata-
rebelia, rom raRac urTierTobas adgili hqonda imdenad didi xnis win,
rom xangrZlivi drois gasvla pirdapir gavlenas axdens pirTa uflebeb-
ze (ix.: damatebiT: Tengiz liluaSvili, samoqalaqo saproceso samarTa-
li, meore gamocema, Tbilisi, 2005 w., gv. 133; besarion zoiZe, qarTuli sa-
moqalaqo kodeqsis Seqmnis istoriidan, Jurnali ̀ qarTuli samarTlis mi-
moxilva,~ Tbilisi, 2003 w. gv. 110).

 sasarCelo xandazmulobis vada gulisxmobs drois garkveul monakveTs,
romlis ganmavlobaSic pirs, romlis uflebac dairRva, SesaZlebloba
aqvs, moiTxovos sakuTari uflebebis samarTlebrivi gziT (iZulebiT) gan-
xorcieleba an dacva, anu kreditors SeuZlia daikmayofilos moTxovna
sasamarTlosaTvis mimarTvis gziT. am vadis gasvla ki gulisxmobs am pir-
Ta mier aseTi SesaZleblobis gamoyenebis uflebis mospobas, gaqarwyle-
bas. ̀ mxareTa sasarCelo SesaZleblobebi xSirad aris vadiT SezRuduli.
samoqalaqo samarTalSi sasarCelo xandazmulobis vadis gasvlis Semdeg
piri kargavs uflebis sasamarTlo gziT dacvis SesaZleblobas~ (saqar-
Tvelos sakonstitucio sasamarTlos 2009 wlis 30 aprilis gadawyveti-
leba #1/3/161 saqmeze ̀ saqarTvelos moqalaqeebi o. s. da i. x. saqarTve-
los parlamentis winaaRmdeg~). xandazmulobis vadis gasvla moTxovnas
ar auqmebs (wyvets), aramed movales SesaZleblobas aniWebs, uari Tqvas
moTxovnis Sesrulebaze. anu moTxovnis ufleba obieqturad arsebobs,
Tumca igi ganuxorcielebelia. (Sdr: giorgi svanaZe, samoqalaqo kodeq-
sis komentari, wigni I, muxli 144-e, veli 1. Tbilisi, 2017 weli).

 xandazmulobis vadebis dawesebiT, kanonmdeblis mizania gamoricxos kre-
ditoris uflebis ganxorcielebis araTanazomierad an borotad gamoye-
nebis safrTxe. garda amisa: a) xandazmulobis vada sasamarTlos umsubu-
qebs faqtebis dadgenisa da Seswavlis process da am gziT, xels uwyobs
dasabuTebuli gadawyvetilebis gamotanas; b) xels uwyobs samoqalaqo

9 susg #as-679-2021, 18 ianvari, 2022.
1 0 xandazmulobis Sesaxeb sasamarTlo praqtikaze damatebiT ixile: m. axalaZe, saqarTvelos

uzenaesi sasamarTlos samoqalaqo saqmeTa palatis mier komerciuli iuridiuli pirebis
monawileobiT ganxilul saqmeTa analizi (2016-2018 wlebi, 2019 wlis pirveli naxevari),
2020, gv.44. www.supremecourt.ge uzenaesi sasamarTlos gamocemebi.
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brunvis stabilizacias; g) aZlierebs samoqalaqosamarTlebrivi urTi-
erTobis subieqtebis urTierTkontrolsa da iZleva darRveuli ufle-
bis dauyonebliv aRdgenis stimulizacias (ix.: saqarTvelos uzenaesi sa-
samarTlos rekomendaciebi samoqalaqo samarTlis sasamarTlo praqti-
kis problematur sakiTxebze, Tbilisi, 2007, gv. 63).

 gadawyvetilebaSi saqmeze stabingi da sxvebi gaerTianebuli samefos wi-
naaRmdeg, evropuli sasamarTlo ganmartavs: ̀ ...xandazmulobis vadebi
emsaxureba ramdenime mniSvnelovan mizans, kerZod, samarTlebriv gan-
sazRvrulobas da saboloobas, potenciuri mopasuxeebis dacvas Zve-
li sarCelebisgan, romlebisgan Tavis dacvac SeiZleba rTuli aRmoC-
ndes da usamarTlobis Tavidan acilebas, romelic SeiZleba warmoiS-
vas, Tu sasamarTloebi iZulebuli gaxdebian gadawyviton saqmeebi,
romlebic Soreul warsulSi moxda, im mtkicebulebebze dayrdnobiT,
romlebic SesaZloa, drois gasvlis gamo arasaimedo an arasruli
iyos~ (p.51). (Stubbings and Otherss v The United Kingdom, ganacxadis nomeri
#22083/93; #220095/93, 22 oqtomberi, 1996).

 xandazmulobis vadis gasvliT ispoba sasamarTlos an sxva organos meSve-
obiT piris moTxovnis iZulebiT ganxorcielebis SesaZlebloba, magram
ara sasamarTlosaTvis an sxva organosaTvis mimarTvis ufleba. xandaz-
mulobis vada spobs uflebis iZulebiT ganxorcielebis SesaZleblobas
materialuri da ara procesualuri TvalsazrisiT.

sasarCelo xandazmulobis instituti warmoadgens uflebis dacvis materia-
lur-samarTlebriv saSualebas, radgan sasarCelo xandazmulobis vadis gas-
vlis Semdeg moTxovna materialur-samarTlebrivi TvalsazrisiT arsebobs,
Tumca sasamarTlo wesiT am moTxovnis iZulebiTi ganxorcieleba konkretu-
li winapirobis arsebobisas, ar xdeba.

 moTxovnis xandazmulobaze miTiTebis Sedegad warmoSobili sawinaaRmde-
go ufleba materialur-samarTlebrivi mniSvnelobiT Sesagebelia, ro-
melic moTxovnis ganxorcielebas xangrZlivad an droebiT aferxebs.
`moTxovnis xandazmulobis mizania movalis dacva im procesis nawilad
gaxdomisagan, romelSic poziciis dacva rTuli an SeuZlebelia moTxov-
nis siZvelis gamo.~ xandazmulobis vadebis gaTvaliswineba sasamar-
Tlos mier xorcieldeba ara sakuTari iniciativiT, aramed mxolod
saqmis ganxilvaSi monawile mxareebis (mxaris) mier aRniSnulze miTi-
Tebis SemTxvevaSi. miTiTeba xandazmulobaze, rogorc moTxovnis gan-
xorcielebis Semaferxebel garemoebaze, procesualurad mTlianad mo-
pasuxis kuTvnil Sesagebels warmoadgens. rac Seexeba xandazmulobis Se-
Cerebisa da Sewyvetis winapirobebs, misi Seswavla Sesabamisi Sedavebis
ararsebobis pirobebSic ki, sasamarTlos valdebulebaa.

 sasarCelo xandazmuloba ar aris abstraqtuli samarTlebrivi katego-
ria. kanonmdebloba iTvaliswinebs misi dawyebisa da dasrulebis moments.
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moTxovnis Semowmebisas, aucilebelia ganisazRvros xandazmulobis kon-
kretuli vadis gamoyenebisa da misi aTvlis sakiTxi. erTmaneTisagan ga-
nasxvaveben xandazmulobis vadis aTvlis obieqtur da subieqtur mo-
mentebs. xandazmulobis vadis denis dawyeba dakavSirebulia subieqtur
faqtorTan anu im momentTan, roca pirma Seityo an unda Seetyo Tavisi
uflebis darRvevis Sesaxeb. sawinaaRmdegos mtkicebis tvirTi mosarCe-
les awevs. xandazmulobis vadis denis dawyebis safuZvelia uflebis dar-
Rveva, romelic SesaZloa kanonidan gamomdinareobdes an xelSekrulebis
safuZvelze warmoiSvas (Sdr: n. kvantaliani, samoqalaqo kodeqsis komen-
tari, wigni I, muxli 130-e, veli 2. Tbilisi, 2017 weli; lado Wanturia, sa-
qarTvelos samoqalaqo samarTlis zogadi nawili, Tbilisi, 2011, 123).

 sasarCelo xandazmulobis vadis swori gamoTvlisaTvis arsebiTia, zus-
tad dadgindes moTxovnis warmoSobis dro. sakasacio sasamarTlo ara-
erT gadawyvetilebaSi/ganCinebaSi ganmartavs: ̀ xandazmulobis vadaSi
igulisxmeba dro, romlis ganmavlobaSic uflebamosil pirs SeuZlia Ta-
visi uflebis realizacia an dacva. xandazmulobis institutis specifi-
kuroba isaa, rom dadgenili vadis gasvlis Semdeg moTxovnis ufleba obi-
eqturad arsebobs, Tumca, igi iZulebiT ver ganxorcieldeba anu am uf-
lebis realizeba sruli moculobiT damokidebulia moTxovnis adresa-
tis neba survilze (ssk-is 144.1-e muxli). ssk-is 130-e muxli xandazmulo-
bis dawyebas moTxovnis warmoSobis moments ukavSirebs, xolo moTxovnis
warmoSobis momentad miiCneva dro, rodesac pirma Seityo an unda Seetyo
uflebis darRvevis Sesaxeb. amdenad, xandazmulobis vadis sworad gamoT-
vlisaTvis umniSvnelovanesia misi denis dawyebis momentis gansazRvra.
xandazmulobis vadis dasawyisi Seesabameba dRes, rodesac warmoiSva
moTxovnis ufleba, garda kanoniT pirdapir gaTvaliswinebuli SemTxve-
vebisa, rodesac moTxovnis warmoSobis vadis gansazRvra zogadi wesisa-
gan gansxvavebuladaa regulirebuli, misi warmoSoba dakavSirebulia mo-
mentTan, rodesac pirma gaigo an unda gaego uflebis darRvevis Taobaze.

 ivaraudeba, rom piri uflebis darRvevis faqts misi dadgomisTanave Se-
ityobs an saSualo gulisxmierebis gamoCenis SemTxvevaSi SeeZlo Seetyo
am faqtis Taobaze. aRniSnulis sawinaaRmdegos, anu uflebis darRvevis
dagvianebiT Setyobis mtkicebis tvirTi ki, uflebadarRveul pirs ekis-
reba. Tu dadgindeba, rom pirma Tavisi daudevrobis gamo ver gaigo uf-
lebis darRvevis Sesaxeb, maSin xandazmulobis vadis dena daiwyeba im mo-
mentidan, roca saqmis garemoebebis mixedviT, pirs unda Seetyo uflebis
darRvevis Sesaxeb (Sdr: n. kvantaliani, samoqalaqo kodeqsis komentari,
wigni I, muxli 130-e, veli 5. Tbilisi, 2017 weli).

 vinaidan sasamarTlo moTxovnis xandazmulobas mxolod mopasuxis miTi-
Tebis safuZvelze ikvlevs, moTxovnis vadaSi wardgena mosarCelis mtki-
cebis tvirTs warmoadgens. ̀ Tu xandazmulobis warmoSobis momentis dad-
gena obieqturad SeuZlebelia, yuradReba unda mieqces subieqtur mo-
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ments. amasTan, igulisxmeba, rom xandazmulobis warmoSobis obieqturi
da subieqturi momentebi Tanmxvedria, xolo im SemTxvevaSi, Tu mosarCe-
le ar eTanxmeba xandazmulobis warmoSobis obieqturi da subieqturi mo-
mentebis Tanxvedras, maSin mtkicebis tvirTi mosarCeles ekisreba imis
gasarkvevad, Tu rodidan unda daiwyos xandazmulobis vadis dena~ (ix.:
saqarTvelos uzenaesi sasamarTlos rekomendaciebi samoqalaqo sa-
marTlis sasamarTlo praqtikis problematur sakiTxebze, Tbilisi,
2007 weli, gv. 64).

 xandazmulobis dawyebisaTvis, rogorc wesi, ar aris savaldebulo, rom kre-
ditorma misTvis cnobil faqtebs samarTlebrivi Sefaseba misces. Tu kre-
ditori mcdar daskvnebs gamoitans, faqtebs mcdarad Seafasebs, xan-
dazmulobis vadis dineba mainc iwyeba. xandazmulobis vadebis dawyebi-
saTvis mizanSewonilad unda iqnes miCneuli xandazmulobis safuZvlad ar-
sebuli faqtobrivi garemoebebis codna misi samarTlebrivi Sefasebis ga-
reSe, radgan rTulia Sesabamisi ganaTlebis armqone pirs moeTxovos nor-
mis qmedebis Semadgenlobis komponentebis Sefaseba. ssk-is 130-e muxli xan-
dazmulobis vadis aTvlis subieqturi faqtoris gansazRvrisas, poziti-
ur codnasTan erTad iTvaliswinebs braleul arcodnasac. Tu dadginde-
ba, rom pirma Tavisi daudevrobis gamo ver gaigo uflebis darRvevis
Taobaze, xandazmulobis vadis aTvla daiwyeba im momentidan, roca saq-
mis garemoebebidan gamomdinare pirs unda Seetyo uflebis darRvevis
Sesaxeb (ix. zurab axvlediani, saqarTvelos samoqalaqo kodeqsi komenta-
ri, wigni pirveli, Tbilisi, 1999 weli, muxli 130, gverdi 320).11

 moTxovnis ganxorcielebis Semaferxebeli Sesagebelis wardgenisas, mo-
pasuxe SesaZloa eTanxmebodes sarCelSi gaJRerebul mxareTa Soris warmo-
Sobil samarTlebriv urTierTobas (sadavod ar xdides sarCelSi miTiTe-
bul faqtobriv garemoebebs), Tumca, uars acxadebdes mis Sesrulebaze,
radgan moTxovna xandazmulad miaCndes (ssk-is 144-e muxli). moTxovnis Se-
maferxebel SesagebelTan gvaqvs saqme aseve, rodesac mopasuxe uTiTebs mo-
sarCelis mxridan sapasuxo moqmedebis Sesrulebaze (ssk-is 369-e muxli) an
Sesrulebis vadis daudgomlobaze (ssk-is 361.2 muxli, 368-e muxli).12

 kondiqciuri valdebulebis arsis gaTvaliswinebiT, am institutis mimarT
gamoiyeneba ssk-is 128-e muxlis me-3 nawiliT dadgenili xandazmulobis
saerTo vada _ 10 weli, romelic yvela im urTierTobisaTvisaa, romelic
ar iTvaliswinebs xandazmulobis specialur vadas.13

konkretul davaSi sasamarTlom ganmarta, rom im SemTxvevaSi, roca sasarCe-
lo moTxovnas warmoadgens ara dividendis ganawileba, aramed samarTlebri-

1 1 susg #as-1352-2021, 18 marti, 2022, aseve, #as-345-2020, 22 ivnisi, 2022, #as-1764-2018, 13
aprili, 2020.

1 2 susg #as-679-2021, 18 ianvari, 2022, #as-1352-2021, 18 marti, 2022.
1 3 susg #as-854-2020, 13 aprili, 2022.
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vi safuZvlis gareSe mopasuxis mier dividendis saxiT miRebuli fuladi Tan-
xis dabruneba, gamoyenebuli unda iqnes ara davis warmoSobisas moqmedi ̀ me-
warmeTa Sesaxeb~ saqarTvelos kanonis me-15 muxliT gaTvaliswinebuli vade-
bi, aramed saerTo xandazmulobis 10-wliani vada, vinaidan moTxovna exeba usa-
fuZvlo gamdidrebiT miRebuli sikeTis dabrunebas.14

 xandazmulobis vadebTan dakavSirebiT aseve mniSvnelovania, saqarTve-
los sakonstitucio sasamarTlos 2013 wlis 05 noembris #3/1/531 gadaw-
yvetileba saqmeze ̀ israelis moqalaqeebi _ Tamaz janaSvili, nana janaS-
vili da irma janaSvili saqarTvelos parlamentis winaaRmdeg,~ sadac sa-
konstitucio sasamarTlom xandazmulobis vadebis mniSvnelobaze, ada-
mianis uflebaTa evropuli sasamarTlos msjeloba gaiziara da ganmar-
ta: ̀ sasarCelo xandazmulobis vadebi miiCneva saqmis sworad gadawyvetis
erT-erT efeqtur garantiad. kerZod: gadawyvetileba efuZneba mxareTa
mier wardgenil mtkicebulebebs. Sesabamisad, mtkicebulebaTa utyuaro-
ba, maTi vargisianobis, namdvilobis utyuarad dadgenis SesaZlebloba um-
niSvnelovanesia swori da obieqturi gadawyvetilebis misaRebad. samar-
TalwarmoebaSi Secdomis Tavidan acileba upirvelesi mizania. amasTan,
xangrZlivi drois gasvlam SeiZleba gamoiwvios mtkicebulebebis Secvla
an maTi mopovebis ukiduresad garTuleba, zogjer ki ganadgureba, rac
sabolood, gaarTulebs sadavod gamxdari mtkicebulebebis saimedoobis
dadgenas. rodesac xangrZlivi droa gasuli im movlenidan, romelmac sa-
davo garemoebebi warmoSva, maRalia albaToba, rom mtkicebulebebi, rom-
lebic adre arsebobda, SeiZleba dakarguli an saxeSecvlili iyos, aseve
gafermkrTaldeba mowmeTa mexsiereba, romelTa Cvenebebs sasamarTlo da-
vis gadawyvetisas unda daeyrdnos, gaizrdeba savaraudo, arasando mtki-
cebulebaTa ricxvi. Sedegad, meti albaTobiT Seiqmneba niadagi saqmis faq-
tobrivi garemoebebis araobieqturi SefasebisaTvis. xandazmulobis va-
da warmoadgens mcdelobas, daicvas mxareebi aseTi safrTxeebisgan.~15

 gadawyvetilebaSi, sadac sadavo iyo garkveuli saproceso moqmedebis gan-
xorcielebis xandazmulobis vadis arseboba, saqarTvelos sakonstitu-
cio sasamarTlom ganmarta Semdegi: xandazmulobis vada ukavSirdeba
ra, legitimur miznebs, sasamarTlo unda sargeblobdes mkafio da xelSe-
saxebi kriteriumebiT imis Sesamowmeblad da dasadgenad, rom pirma ar
icoda da obieqturad arc SeiZleboda scodnoda mis interesebTan dakav-
Sirebuli gadawyvetilebis arsebobis Sesaxeb. unda moxdes imis preven-
cia, rom pirma droSi umizezod ar gaaxangrZlivos uflebis ganxorcie-
leba, is SezRuduli unda iyos SesaZleblobaSi, mimarTos sasamarTlos im
SemTxvevaSi, Tu mas SeeZlo es Tavis droze ganexorcielebina...16

1 4 susg #as-1352-2021, 18 marti, 2022, aseve susg #as-546-519-2014, 02 Tebervali, 2015.
1 5 susg #as-345 -2020, 22 ivnisi, 2022.
1 6 susg #as-973-2019, 12 Tebervali, 2021, saqarTvelos sakonstitucio sasamarTlos gadaw-

yvetileba T. janaSvili, n. janaSvili da i. janaSvili saqarTvelos parlamentis winaaRmdeg,
#3/1/531, baTumi, 05 noemberi, 2013.
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 nasyidobis xelSekrulebidan gamomdinare davaSi, sasamarTlom dadastu-
rebulad miiCnia ra, xandazmulobis vadis Sewyvetis faqti ssk-is 137-e
muxlis safuZvelze, ganmarta, rom sasarCelo xandazmulobis dineba Sew-
yda garigebiT sxvadasxva etapze gadacemuli yvela produqciis Rirebu-
lebis mimarT.17

 sesxisa da ipoTekis realizaciis moTxovnis xandazmulobaze gamoyene-
buli unda iqnes is vada, romelic sesxis xelSekrulebis moTxovnaze
vrceldeba.18

 nasyidobis xelSekruleba baTilad iqna cnobili, rogorc TvalTmaqcu-
ri garigeba, romliTac daifara sesxis da ipoTekis xelSekruleba da aRi-
arebul iqna, rom mxareTa Soris realurad daido sesxisa da ipoTekis xel-
Sekruleba. Sesabamisad, sesxis saxiT gacemuli Tanxis ukumoTxovnis uf-
leba mosarCeles warmoeSva ara xelSekrulebis gaformebiT, romelic
TvalTmaqcobis samarTlebrivi safuZvliT (ssk-is 56-e muxli) baTiladaa
cnobili, aramed sasamarTlos gadawyvetilebis kanonier ZalaSi Sesvli-
dan, rodesac TvalTmaqcur garigebad iqna aRiarebuli nasyidobis xel-
Sekruleba da dadginda mxareTa realuri miznis _ sesxis saxelSekrule-
bo urTierTobis arseboba.19

1.5.1. xandazmuloba moTxovnis daTmobisas

moTxovnis daTmobiT ar xdeba arsebuli valdebulebiT-samarTlebrivi ur-
TierTobis Sinaarsis Secvla, ar icvleba arc moTxovna, romelic Sesabamisi
valdebulebiT-samarTlebrivi urTierTobis Sinaarsidan gamomdinareobs.
moTxovna iseTive mdgomareobaSi gadadis axal kreditorze, rogoric iyo
Tavdapirveli kreditoris xelSi. es ki imas niSnavs, rom axal kreditors Se-
uZlia, Tavdapirveli kreditoris kuTvnili moTxovna wauyenos movales, xo-
lo movale uflebamosilia axal kreditors wauyenos yvela is Sesagebeli,
rac mas gaaCnda Tavdapirveli kreditoris mimarT. aRniSnuli aseve, exeba mo-
valis Sesagebels kreditoris moTxovnis xandazmulobis Taobaze, kerZod,
valdebulebaSi kreditoris an movalis Secvlis SemTxvevaSi, dainteresebul
pirs SeuZlia moiTxovos xandazmulobis vadis gamoyeneba valdebulebaSi pir-
Ta Secvlis miuxedavad. amasTan, pirTa Secvla valdebulebaSi ar iwvevs xan-
dazmulobis vadisa da misi gamoTvlis wesis Secvlas. aRniSnuli niSnavs, rom
valdebulebaSi kreditoris Secvlis SemTxvevaSi, axali kreditoris mimarT
moqmedebs xandazmulobis is vada da misi gamoTvlis is wesi, rac Tavdapir-
veli (Canacvlebuli) kreditoris mimarT moqmedebda, amitom, Tu am ukanas-
knelis moTxovna xandazmulia, maSin aseve, xandazmuli iqneba axali kredi-

1 7 susg #as-345 -2020, 22 ivnisi, 2022.
1 8 susg #as-1345-2018, 15.03.2019, #as-1191-2019 04.12.2019.
1 9 susg #as-537-2021, 22 Tebervali, 2022.
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toris moTxovnac.~

amdenad, moTxovnis daTmobis SemTxvevaSi, aRniSnuli moTxovnis xandazmu-
lobis vadis dena axali kreditorisaTvis Tavidan ar iwyeba, igi ganagrZobs
denas ise, rogorc es Tavdapirveli (Canacvlebuli) kreditoris mimarT moq-
medebda.20

TanamesakuTris mier saziaro sagniT sargeblobis xelSeSlis moTxovnis uf-
leba xandazmulobis vadiT SezRuduli ar aris.21

1.5.2. xandazmuloba xelSekrulebidan gasvlisas

xelSekrulebidan gasvlis ufleba kanonmdeblis mier xelSekrulebis
erT-erTi mxarisaTvis miniWebuli uflebaa da misi Tavisebureba imaSia,
rom amisTvis ar aris aucilebeli meore mxaris Tanxmoba. es Tavisebure-
ba ganapirobebs imasac, rom xelSekrulebidan gasvlis ufleba aris aR-
mWurveli ufleba da moTxovnis uflebebisagan gansxvavebiT, masze ar
vrceldeba xandazmuloba.

 miuxedavad imisa, rom xelSekrulebidan gasvlaze, rogorc aRmWur-
vel uflebaze, ar vrceldeba xandazmuloba, misi Tanmdevi Sedegi _
restitucia eqvemdebareba xandazmulobas. am dros Tavdapirveli val-
debulebiTi urTierTobis adgils ikavebs ukuqcevis Sedegad warmoSo-
bil SesrulebaTa ukan dabrunebis urTierToba, rac xelSekrulebis da-
debis Semdeg SesrulebaTa gacvlamde arsebuli viTarebis aRdgenas gu-
lisxmobs, anu xelSekrulebidan gasvliT warmoiSoba axali valdebu-
leba (pirvandeli mdgomareobis aRdgenis valdebuleba). naturiT dab-
runebis moTxovnaze ki, ssk-is 128.3 muxliT gaTvaliswinebuli xandaz-
mulobis saerTo 10-wliani vada vrceldeba, romelic iwyeba xelSek-
rulebidan gasvlis momentidan.22

ssk-is 137-e muxlis safuZvelze, xandazmulobis vadis dena wydeba, Tu valde-
buli piri uflebamosili piris winaSe avansis, procentis gadaxdiT, garan-
tiis micemiT an sxvagvarad aRiarebs moTxovnis arsebobas. valdebulebis
sxvagvarad aRiarebis sakiTxi SefasebiTi kategoriaa da konkretul SemTxve-
vaSi garemoebaTa sruli analiziT unda dadgindes. movalis aseT qmedebad _
sxvagvar aRiarebad unda CaiTvalos movalis iseTi qmedeba, romelSic aSka-
rad gamokveTilia piris neba valdebulebis arsebobasTan mimarTebiT.

 movalis qmedebidan, romelic kreditoris mimarT arsebuli davaliane-
bis Sesrulebas exeba, naTlad da araorazrovnad unda dgindebodes mo-

2 0 susg #as-513-2021, 24 ianvari, 2022, aseve ix. #as-229-216-2015, 8.06.2015.
2 1 susg #as-1261 -2021, 7 aprili, 2022.
2 2 susg #as-1361-2020, 11 marti, 2021, ix. aseve susg-ebi: #as-1209-1169-2016, 12 ivlisi, 2017.
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valis mxridan valdebulebis aRiareba da movalis mzaoba aRniSnuli
valdebulebis Sesrulebis Taobaze.

konkretul davaSi, bankis mier klientTan SeTanxmebis Sesabamisad, Tanxis uaq-
cepto wesiT angariSidan CamoWra miCneul iqna movalis mxridan ssk-is 137-e
muxliT gansazRvruli valdebulebis ̀ sxvagvar aRiarebad~ da Sesabamisad,
xandazmulobis vadis denis Sewyvetis safuZvlad.23

1.5.3. 140-e muxli

 kanonmdeblis miznisa da sasamarTlo praqtikaze dayrdnobiT, palatam
miiCnia, rom ssk-is 140-e muxlis moqmedeba ar SeiZleba gavrceldes mxo-
lod sarCelis ganuxilvelad datovebis SemTxvevaze. normis mizani swo-
red isaa, rom, Tu xandazmulobis vadis dacviT wardgenili sarCeli ar
akmayofilebs formalurad an/da Sinaarsobrivad samarTalwarmoebis
ganxorcielebis winapirobebs, subieqts hqondes SesaZlebloba 6-Tviani
drois monakveTSi aRmofxvras arsebuli naklovaneba/xarvezi da sasamar-
Tlos kanonmdeblobasTan SesabamisobaSi moyvanili sarCeliT xelaxla mi-
marTos. am daTqmiT kanonmdebeli aZlierebs piris darRveuli uflebis
dacvis standarts da darRveuli uflebis aRsadgenad motivirebul su-
bieqts, romelmac formalurad, davis mimarT interesi sarCelis wardge-
niT gamoavlina, ar waerTvas sakuTari uflebis sasamarTlo wesiT dac-
vis saSualeba. ssk-is 140-e muxli xandazmulobis vadis Sewyvetis specia-
lur wess mxolod or SemTxvevaSi gansazRvravs da aseTad sarCelis ganu-
xilvelad datovebasTan erTad, mosarCelis mier sarCelis gamoxmobis vi-
Tarebasac ganixilavs, rac niSnavs, rom kanonmdebeli ukiduresi dacvi-
Ti RonisZiebis saxiT, davis mimarT iuridiuli interesis mqone pirs aZ-
levs dros, miiRos davis wamowyebis Taobaze gaazrebuli gadawyvetile-
ba, sarCelis aRZvris uflebis saboloo gaqarwylebamde.24

2 3 susg #as-386-2019, 2 aprili, 2021.
2 4 susg #as-291-2021, 29 aprili, 2021, ix.: aseve, susg #as-652-2019, 27 dekemberi, 2019.
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2. sanivTo samarTali25

 2.1. 162-e muxli

evrosasamarTlom registrirebuli sakuTrebis uflebis ararsebobis mi-
uxedavad, mflobeloba keTilsindisierad, xolo marTlzomieri mflo-
belisagan nivTis gamoTxova adamianis uflebaTa evropuli konvenciis
#1 damatebiTi oqmis #1 muxlisa da konvenciis me-8 muxlis darRvevad
miiCnia.

ukanono mflobelobidan uZravi nivTis gamoTxovis moTxovniT warmoebul
davaSi, palatam ganmarta, rom ssk-is 162-e muxli Seicavs marTlzomieri
mflobelis uflebadamcav generalur daTqmas, romelic zogadi xasiaTisaa,
xolo Tavad marTlzomieri mflobelobis arsi yovel konkretul SemTxveva-
Si, SeiZleba gansxvavebuli garemoebebiT dasturdebodes. sasamarTlom miu-
TiTa, rom sadavo qoneba, yalbi dokumentis safuZvelze, fizikuri piris sa-
kuTrebad aRricxvamde Tavdacvis saministros balansze iyo aRricxuli. gar-
da amisa, mopasuxeebi wlebis ganmavlobaSi floben qonebas. xolo saxelmwi-
fos mxridan ssk-is 168-e muxliT gansazRvruli uflebis realizaciis faqti
ar dadgenila. amdenad, sasamarTlom unda Seafasos prezumirebuli xom ar
aris saxelmwifos nebarTviT mis balansze arsebuli qonebis mopasuxeTa mflo-
belobaSi gadacemis faqti, romlis uaryofac mowinaaRmdege mxares ekisreba.
sakiTxze msjelobisas yuradReba unda gamaxvildes adamianis uflebaTa ev-
ropuli sasamarTlos precedentul praqtikazec (ix.: saRinaZe da sxvebi sa-
qarTvelos winaaRmdeg, (ganacxadi #18768/05)), sadac evrosasamarTlom mar-
Tlzomieri mflobelisagan nivTis gamoTxova adamianis uflebaTa evro-
puli konvenciis #1 damatebiTi oqmis #1 muxlisa da konvenciis me-8 mux-
lis darRvevad miiCnia. evrosasamarTlos ganmartebiT, ̀ mflobelobis~ cne-
bas #1 damatebiTi oqmis 1-li punqtis pirveli nawilis TvalsazrisiT, aqvs
avtonomiuri mniSvneloba, romelic ar Semoifargleba mxolod fizikuri niv-
Tebis mesakuTreobiT da damoukidebelia adgilobriv kanonmdeblobaSi ar-
sebuli formaluri klasifikaciisagan. gamosakvlevi sakiTxi SemdegSi mdgo-
mareobs: SeiZleba Tu ara CaiTvalos, rom saqmis faqtobrivi garemoebebis er-
Tianoba ganmcxadebels aniWebs sakuTrebis uflebas im materialur interes-
ze, romelsac icavs aRniSnuli debuleba (ix.: Zwierzyński v. Poland, no. 34049/96, §
63, ECHR 2001-VI)). Sesabamisad, iseve rogorc fizikuri nivTebi, konkretuli
uflebebi da interesi, romlebic warmoadgenen aqtivebs, SeiZleba aseve Ca-
iTvalos ̀ mflobelobad~ am debulebis saWiroebebidan gamomdinare (ix.: Iatridis
v. Greece [GC], no. 31107/96, §54, ECHR 1999-II, and Beyeler v. Italy [GC], no. 33202/96, §
100, ECHR 2000-I). ̀ mflobelobis~ cneba ar izRudeba ̀ arsebul mflobelobad,~
aramed SeiZleba moicavdes aqtivebs, maT Soris moTxovnebs, romlebTan da-

2 5 sanivTo samarTlis normebTan dakavSirebul sasamarTlo praqtikaze damatebiT ixile: m.
axalaZe, saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis mier komerciu-
li iuridiuli pirebis monawileobiT ganxilul saqmeTa analizi (2016-2018 wlebi, 2019 wlis
pirveli naxevari), 2020, gv.52. www.supremecourt.ge uzenaesi sasamarTlos gamocemebi.
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kavSirebiTac ganmcxadebels SeuZlia idavos, rom mas gaaCnia sul mcire, go-
nivruli da ̀ marTlzomieri molodini~ imisa, rom SeZlebs sakuTrebis ufle-
biT sargeblobas (ix.: Prince Hans-Adam II of Liechtenstein v. Germany [GC], no. 42527/
98, §83, ECHR 2001-VIII). ̀ molodini~ marTlzomieria, Tuki igi emyareba saka-
nonmdeblo debulebas an normatiul aqts, romelic Seexeba sakuTrebis inte-
ress (ix.: Kopecký v. Slovakia [GC], no. 44912/98, §§ 45-52, ECHR 2004-IX). registri-
rebuli sakuTrebis uflebis ararsebobis miuxedavad, evrosasamarTlom
mflobeloba keTilsindisierad miiCnia im mizeziT, rom sasamarTlos kanonis
Tanaxmad, umTavresi mniSvneloba amasTan dakavSirebiT aqvs uwyebebis mier
mkafiod gamoxatul tolerantobas mflobelis mier kotejis da mimdebare
miwis nakveTis eqskluziuri, Seuferxebeli da Ria sargeblobis Taobaze aT
welze meti xnis ganmavlobaSi. aRniSnuli periodis manZilze, mflobelma da-
ayena mravali detali, dargo sanivTo xexili da bostneuli, moaSena Sinauri
frinvelebi da cxovelebi; man aseve SeZlo, TavSesafari mieca rva devnili
naTesavisTvis, saxelmwifosagan raime damatebiTi nebarTvis miRebis gareSe;
saxelmwifos arasodes gauprotestebia pirveli ganmcxadeblis mier Seqmni-
li socialur-ekonomikuri da ojaxuri garemo (ix.: uneryyldyz v. Turkey [GC], no.
48939/99, §§ 105, 106 and 127, ECHR 2004-XII; Stretch, cited above, § 34; Dodan and Others
v. Turkey, nos. 8803-8811/02, 8813/02 and 8815-8819/02, § 139, ECHR 2004-VI (extracts);
Matos e Silva, Lda., and Others v. Portugal, 16 September 1996, § 72, Reports 1996-IV).26

2.2. 163-e muxli

 ssk 163.2-e muxlis safuZvelze, rogorc xarjebis anazRaurebis ufleba,
ise misi moculoba pirdapir kavSirSia mflobelis mier nivTiT sargeb-
lobisa da misgan miRebuli nayofis sidideze, anazRaurdeba mxolod is
xarjebi, rac am ukanaskneliT araa kompensirebuli.

konkretul davaSi, vinaidan mosarCeleebi 30 wlis ganmavlobaSi sruliad usas-
yidlod sargeblobdnen mopasuxeTa uZravi qonebiT (da am xnis manZilze mesa-
kuTreebs erTxelac ar usargebliaT TavianTi sakuTrebiT), mosarCeleTaT-
vis, rogorc sadavo uZrav qonebaSi droebiT Sesaxlebuli pirebisTvis, binis
dakavebis dRidanve cnobili iyo maTi mflobelobis droebiTobis Taobaze,
maT binis yoveli gaumjobeseba unda ganexorcielebinaT swored am garemoe-
bis gaTvaliswinebiT.

sakasacio sasamarTlom miiCnia, rom binaSi Catarebuli gaumjobesebis samu-
Saoebis Rirebuleba srulad kompensirebulia binis xangrZlivi droiT usas-
yidlod sargeblobiT.27

2 6 susg #as-1467-2019, 26 Tebervali, 2021.
2 7 susg #as-492-2020, 3 Tebervali, 2021.
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2.3. 170-172 -e muxlebi

sakasacio palatam ganmarta, rom ukanono mflobelobidan uZravi nivTis ga-
moTxovis Taobaze moTxovnis samarTlebrivi safuZvelia ssk-is 172-e muxlis
pirveli nawili. savindikacio sarCeli efuZneba im mocemulobas, rom mesa-
kuTres, romelsac CamoerTva mflobeloba, SeuZlia nivTi moiTxovos mflo-
belisagan, romelic arakeTilsindisierad akavebs nivTs. sakuTrebis ufle-
bam nivTze sruli batonoba unda uzrunvelyos, maT Soris faqtobrivi bato-
noba _ mflobelobis saxiT. cxadia, mesakuTres sxva uflebamosilebebTan er-
Tad aqvs mflobelobis uflebac da Tuki moxdeba sakuTrebis mflobelobis
CamorTmeva, mas SeuZlia arauflebamosil mflobels ssk-is 172-e muxlis pir-
veli nawilis safuZvelze mosTxovos nivTis ukan dabruneba (ix.: Tamar zaran-
dia, sanivTo samarTali, gamomcemloba ̀ meridiani,~ meore Sevsebuli gamoce-
ma, 2019, gv. 245).

 adamianis uflebaTa evropuli sasamarTlos precedentul samarTalSi
sakuTrebis ufleba farTodaa ganmartebuli da igi moicavs mTel rig
qonebriv/fulad uflebebs, romelic sakuTrebidan gamomdinareobs. ada-
mianis uflebaTa evropulma sasamarTlom saqmeSi RYSOVSKYY v. UKRAINE
ganmarta, rom rodesac sasworze devs sazogadoebrivi interesi, gansa-
kuTrebiT, rodesac saqme exeba adamianis fundamentalur uflebebs, ro-
goricaa magaliTad, sakuTrebis ufleba, sajaro xelisufleba unda moq-
medebdes keTilsindisierebis farglebSi, saTanadod da, rac mTavria, Se-
sabamisad (RYSOVSKYY v. UKRAINE, 2012).

 adamianis uflebaTa evropulma sasamarTlom saqmeSi _ marqsi belgiis wi-
naRmdeg ganmarta: `imis aRiarebiT, rom yovel adamians aqvs Tavisi sa-
kuTrebiT (qonebiT) Seuferxebeli sargeblobis ufleba, muxli pirveli
arsebiTad uzrunvelyofs sakuTrebis uflebas. es aris sruliad cxadi
warmodgena, romelsac tovebs sityvebi ̀ sakuTreba~ da ̀ sakuTrebis ga-
moyeneba~ (marqsi belgiis winaaRmdeg, adamianis uflebaTa evropuli sa-
samarTlos gadawyvetileba ganacx. #6833/74, strasburgi, 1979 wlis 13
ivnisi).

 sxva saqmeze evropuli sasamarTlo imeorebs, rom ̀ sakuTrebis cnebas dama-
tebiTi #1 oqmis pirveli muxlis mixediT, damoukidebeli mniSvneloba aqvs,
romelic ar Semoifargleba fizikuri nivTebis flobiT da is damoukide-
belia erovnul kanonmdeblobaSi arsebuli oficialuri klasifikaciis-
gan: ̀ sakuTrebis~ cneba ar Semoifargleba ̀ arsebuli sakuTrebiT~, aramed
is SeiZleba moicavdes aqtivebs, sarCelebis CaTvliT, romlebTan dakavSi-
rebiTac ganmcxadebels SeuZlia ganacxados, rom mas gaaCnia sakuTrebis
uflebisa an qonebrivi interesis efeqturi gamoyenebis gonivruli da ̀ ka-
nonieri molodini~ (ix.: ionerildizi TurqeTis winaaRmdeg, didi palata,
#48939/99, §124, adamianis uflebaTa evropuli sasamarTlo 2004-XII da prin-
ci hans-adam II lixtenSteini germaniis winaaRmdeg; didi palata, #42527/
98, §83, adamianis uflebaTa evropuli sasamarTlo 2001-VIII).
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sasamarTlom araerT saqmeze ganmarta, rom aramflobeli mesakuTris mier
ukanono mflobelobidan nivTis gamoTxovis marTlzomierebisTvis unda ar-
sebobdes Semdegi winapirobebi: a) mosarCele unda iyos mesakuTre, b) mopasuxe
unda iyos nivTis mflobeli da g) mopasuxes ar unda hqondes am nivTis flobis
ufleba.28

konkretul saqmeSi, sakasacio sasamarTlom aRniSna:

saqarTvelos konstituciis me-19 muxliT da saqarTvelos samoqalaqo kodeq-
sis 170-e muxlis danawesiT gansazRvrulia sakuTrebis uflebis Sinaarsi.

`samarTlebrivi saxelmwifo efuZneba adamianis, rogorc umTavresi faseu-
lobis ara mxolod aRiarebas, aramed realur uzrunvelyofas ZiriTadi uf-
lebebiT srulyofilad da efeqturad sargeblobis garantiebis gziT. fase-
ulobaTa konstituciuri sistema dafuZnebulia ZiriTadi uflebebis prio-
ritetsa da pativiscemaze~ (ix.: saqarTvelos sakonstitucio sasamarTlos
2009 wlis gadawyvetileba saqmeze #2/3/423.) ̀ saqarTvelos konstituciiT da-
culia ara mxolod sakuTreba, aramed misi SeZenac da gasxvisebac. sakuTre-
bis Sinaarssa da farglebs gansazRvravs ara kanoni, aramed samarTlebrivi
wesrigi~ (ix.: b. zoiZe, sakonstitucio kontroli da RirebulebaTa wesrigi
saqarTveloSi, Tbilisi, 2007, gv. 97).

 `sakuTrebis ufleba bunebiTi uflebaa, romlis gareSec SeuZlebelia de-
mokratiuli sazogadoebis arseboba. sakuTrebis ufleba ara marto in-
dividis arsebobis elementaruli safuZvelia, aramed uzrunvelyofs mis
Tavisuflebas, misi unarisa da SesaZleblobebis adekvatur realizaci-
as, cxovrebis sakuTari pasuxismgeblobiT warmarTvas~ (ix.: saqarTvelos
sakonstitucio sasamarTlos 2017 wlis 2 ivlisis gadawyvetileba saqmeze
#1/2/384). yovelive es kanonzomierad ganapirobebs individis kerZo ini-
ciativebs ekonomikur sferoSi, rac xels uwyobs ekonomikuri urTier-
Tobebis, Tavisufali mewarmeobis, sabazro ekonomikis ganviTarebas, nor-
malur, stabilur samoqalaqo brunvas~ (ix.: saqarTvelos sakonstitucio
sasamarTlos 2012 wlis 26 ivnisis gadawyvetileba saqmeze #3/1/512). ̀ un-
da iTqvas, rom mewarmeobis Tavisufleba ar arsebobs Tavisufali da ga-
rantirebuli sakuTrebis uflebis gareSe. imdenad mWidroa maTi kavSi-
rurTierToba, rom erTi samarTlebrivi sikeTis yofierebas gansazRvravs
meore sikeTe, sakuTrebis TavisuflebaSi asocirdeba mewarmeobis Tavi-
sufleba. saqarTvelos konstituciiT dacvis subieqtia kerZo pirTa sa-
kuTreba, rogori funqciuri datvirTvac ar unda hqondes mas, samewar-
meo saqmianobis gansaxorcieleblad iqneba gamoyenebuli Tu arasamewar-
meo miznebisaTvis. sakuTreba upirobod daculi faseulobaa, imis miuxe-

2 8 susg #as-678-2022, 7 ivlisi, 2022, mravalTagan ix. susg-ebi: #as-136-2019, 3 Tebervali,
2021, #as-1437-2020, 29 ianvari, 2021, #as-33-2012, 11 marti, 2021, #as-363-2020, 25 Teberva-
li, 2021, #as-1274-2020, 24 dekemberi, 2020, #as-434-2019, 31 ianvari, 2020, #as-1579-2019,
17 dekemberi, 2019, #as-1082-1039-2016, 14 Tebervali, 2017, #as-1043-1004-2016, 12 dekem-
beri, 2016.
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davad, Tu ra Rirebulebis mflobelobaa saxeze da ra socialuri tvir-
Tis matarebelia igi~ (ix.: saqarTvelos sakonstitucio sasamarTlos 2008
wlis 19 dekembris gadawyvetileba saqmeze #1/2/411). samarTlebrivi usaf-
rTxoebis uzrunvelyofa saxelmwifos valdebulebaa.

 `sakuTrebis gankargvis TavisuflebasTan gvaqvs saqme, roca es gankargva
mesakuTris Tavisufali nebis Sedegad xdeba da igi warmoadgens suvere-
nuli uflebis realizaciis gamovlinebas~ (ix.: saqarTvelos sakonsti-
tucio sasamarTlos 2007 wlis 2 ivlisis gadawyvetileba saqmeze #1/2/
384). ̀ saqarTvelos konstituciiT daculia mxolod kanonieri gziT mo-
povebuli sakuTreba. sakuTreba kanonierad maSin CaiTvleba, Tu is SeZe-
nilia kanonis moTxovnaTa dacviT~ (ix.: saqarTvelos sakonstitucio sa-
samarTlos 2005 wlis 13 ivlisis gadawyvetileba saqmeze #2/5/309). ̀ sa-
kuTrebis kanonismieri Tu saxelSekrulebo boWvis nebismier SemTxvevaSi
sakuTrebis arseba unda SenarCundes da misi Sinagani Sinaarsi ar unda da-
ziandes~ (ix.: b. zoiZe, sakonstitucio kontroli da RirebulebaTa wes-
rigi saqarTveloSi, Tbilisi, 2007, gv.105).

 sakuTrebis, rogorc ZiriTadi uflebis garantia, pirvel yovlisa, niS-
navs mesakuTris uflebas, Tavi daicvas saxelmwifos gaumarTlebeli Ca-
revisagan mis konstituciiT garantirebul uflebaSi, kerZod, mimarTos
sasamarTlos. ̀ Tumca, am uflebis garantirebuloba mxolod saxelmwi-
fos winaSe dacvis uflebiT ar amoiwureba, is amavdroulad avaldebu-
lebs saxelmwifos daicvas es ufleba~ (ix.: saqarTvelos sakonstitucio
sasamarTlos 2001 wlis 7 ivlisis gadawyvetileba saqmeze #1/2/384).

 `saqarTvelos konstituciidan gamomdinareobs saxelmwifos negatiuri
valdebuleba, Tavi Seikavos iseTi moqmedebebisagan, romelic gamoiwvevs
sakuTrebis uflebaSi Carevas. amave dros saxelmwifo pozitiuradaa val-
debuli, Seqmnas iseTi samarTlebrivi sistema, romelic uzrunvelyofs
samarTlian balanss sazogadoebis wevrebs Soris. saxelmwifos gaaCnia
dacvis valdebuleba, romelic mas garkveuli qmedebis Sesrulebas aval-
debulebs~ (ix.: fircxalaiSvili a., saxelmwifos dacvis valdebuleba, mi-
si asaxva saqarTvelos sakonstitucio sasamarTlos praqtikaSi, Jurna-
li ̀ marTlmsajuleba da kanoni,~ #1/12 Tb., 2012, 49).

 evrokonvenciis pirveli damatebiTi oqmis pirveli muxli _ yovel fizi-
kur pirs an iuridiul pirs aqvs Tavisi sakuTrebiT Seuferxebeli sar-
geblobis ufleba, aseve moicavs materialuri interesis arsebobas, ro-
gorc sakuTrebis uflebiT dacvis obieqts. aRniSnuli sakiTxi ganxilul
iqna adamianis uflebaTa evropuli komisiis mier 1983 wels saqmeSi: Bramelid
and Malmström v. Sweden (ganacxadis #. 8588/79, 8589/79; 1983); ix. agreTve;
Sps `J.A.Pye (Oxford) da Sps `J.A. Pye ( Oxford) Land~ gaerTianebuli samefos
winaaRmdeg, ganacxadis #. 44302/02, §61, 30 agvisto, 2007). ̀ iuridiuli pi-
ris qoneba, iuridiuli piris, rogorc samarTlis subieqtis sakuTrebaa
da ara misi damfuZneblebis an masSi monawile pirebis~ (ix.: b. zoiZe, sakon-
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stitucio kontroli da RirebulebaTa wesrigi saqarTveloSi, Tbilisi,
2007, gv.115). ̀ mesakuTresa da nivTs Soris arsebuli urTierToba ver gan-
xorcieldeba, Tu ar arsebobs am urTierTobisadmi yvelas pativiscema.
sakuTrebis sanivTo uflebis realizacia SesaZlebelia subieqtisa da obi-
eqtis urTierTobis doneze. pativiscemas eqvemdebareba sakuTrebis ro-
gorc substancia, ise misi Sinaarsi (ix.: b. zoiZe, samarTlis praqtikuli
yofierebis Semecnebis cda upiratesad adamianis uflebaTa WrilSi, Tbi-
lisi, 2013, gv.224).29

konkretul davaSi, sadavo uZravi qoneba sajaro reestrSi registrirebu-
lia amxanagobis saxelze. aRniSnul qonebaze registrirebulia mosarCelis
samomavlo ufleba, rac, ssk-is 183-e muxlidan gamomdinare, ver gamodgeba
sajaro reestrSi registrirebuli sakuTrebis uflebis sawinaaRmdego ga-
remoebad. sakasacio palatam aRniSna, rom uZravi nivTis mesakuTris vinaoba
vlindeba sajaro reestris amonaweris ̀ mesakuTris~ velSi SemZenis registra-
ciis gziT, rac saqarTvelos samoqalaqo kodeqsis 170-e muxlis pirveli nawi-
lis Sesabamisad, mesakuTres aniWebs uflebamosilebas kanonismieri an sxvag-
vari, kerZod, saxelSekrulebo SeboWvis farglebSi Tavisuflad flobdes da
sargeblobdes qonebiT (nivTiT), ar dauSvas sxva pirTa mier am qonebiT sar-
gebloba, gankargos igi, Tuki amiT ar ilaxeba mezoblebis an sxva mesame pirTa
uflebebi, anda, Tu es moqmedeba ar warmoadgens uflebis borotad gamoyene-
bas. rac Seexeba imave amonawerSi ̀ valdebulebis~ grafaSi arsebul Cana-
wers, igi adasturebs im faqts, rom uZravi nivTis mesakuTres am velSi
miTiTebuli piris/pirebis mimarT gaaCnia garkveuli valdebulebebi.

 sajaro reestris amonaweris ̀ valdebulebis~ velSi arsebuli Cana-
weri mosarCelis samomavlo uflebis Taobaze, avtomaturad ar aq-
cevs mas uZravi nivTis mesakuTred, aramed aniWebs nivTze sakuTrebis
uflebis gadacemis moTxovnis uflebas.30

 172.2.-e muxlTan mimarTebaSi, sakasacio sasamarTlom ganmarta, sakuT-
rebis xelyofis an sxvagvari xelSeSlis aRkveTis moTxovna warmoadgens
negatorul sarCels, romelic mesakuTris dacvis mizniT, mimarTulia uf-
lebis damrRvevi piris winaaRmdeg. sasamarTlo am tipis sarCelis ganxil-
visas adgens ara raime axal uflebas, aramed modave subieqtTa uflebri-
vi mdgomareobis Seucvlelad axdens samoqalaqo uflebis swori reali-
zaciis wesis gansazRvras. aseTi tipis sarCeli dakmayofildeba iseT Sem-
TxvevaSi, rodesac arsebobs nivTis mesakuTre, romlis sakuTrebis xel-
yofa an sakuTrebis gamoyenebaSi sxvagvari xelSeSla xorcieldeba sxva
piris ukanono moqmedebiT.

SesaZlebelia, mSeneblobis dros miwis nakveTebs Soris arsebuli sazRvris

2 9 susg #as-559-2019, 04 dekemberi, 2019, ix. aseve susg #as-1720-2019, 9 ianvari, 2020.
3 0 sus gadawyvetileba #as-900-2018, 08 Tebervali, 2022.
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darRvevas hqondes adgili. ssk-is 179-e muxli iTvaliswinebs SemTxvevas, ro-
desac miwis nakveTis mesakuTre mSeneblobis dros ganzraxvis gareSe gadas-
cda mezobeli nakveTis sazRvars. sakvanZo sakiTxi am dros aris is, Tu ro-
gor moxda sazRvris gadacdena: ganzraxi Tu gaufrTxilebeli moqmedebis
Sedegad. Tu sazRvris gadasvla moxda ganzrax, mesakuTres SeuZlia daey-
rdnos 172.2 muxls da moiTxovos demontaJi. Tu sazRvris gadacdena moxda
ganzraxvis an uxeSi gaufrTxileblobis gareSe, radgan am SemTxvevaSi saxe-
zea meore mxaris ekonomikuri interesi, kanonmdebloba avaldebulebs me-
zobeli nakveTis mesakuTres, iTminos mis miwis nakveTze es zemoqmedeba, gar-
da im SemTxvevebisa, roca amis winaaRmdeg winawar an SetyobisTanave ganac-
xada. sazRvris darRveva, Tuki aseTs aqvs adgili, advilad SesamCnevi xdeba
mezobeli mesakuTrisTvis. swored amitom kanonmdebloba im mesakuTrisa-
gan, romlisaTvisac mniSvnelovania, rom misi miwis nakveTze ar hqondes ad-
gili msgavs zemoqmedebas, moiTxovs sazRvris darRvevis Sesaxeb meore mxa-
ris dauyovnebliv informirebas SetyobisTanave _ im momentSi, rogorc ki
aRniSnuli misTvis cnobili gaxda. Tuki mesakuTrem ara ganaxorciela es
moqmedeba, Semdgom igi kargavs misi miwis nakveTze arsebuli konstruqciis
demontaJis moTxovnis uflebas (ix.: Tamar zarandia, ̀ sanivTo samarTali,~
Tbilisi, 2019 weli, gv. 275).31

 negatorulia sarCeli, romelic ̀ mimarTulia uflebis iseTi darRvevis
winaaRmdeg, rac ar aris dakavSirebuli nivTis mflobelobis dakargvas-
Tan, magram xelSemSlelia nivTis sargeblobisa da gankargvisaTvis, e.i.
piri moklebulia am uflebamosilebaTa ganxorcielebis SesaZleblobas,
radgan sxva piri Tavisi moqmedebiT xels uSlis maT realizebas... am sar-
Celis safuZvelia garemoebebi, romlebic afuZneben mosarCelis mier niv-
TiT sargeblobisa da gankargvis uflebamosilebas. aseve amtkiceben, rom
mesame pirTa moqmedeba abrkolebs maT ganxorcielebas. mosarCeles ar eva-
leba, amtkicos mopasuxis moqmedebis an umoqmedobis aramarTlzomiere-
ba, is ivaraudeba, sanam mopasuxe ar daamtkicebs mis marTlzomierebas ...
negatoruli sarCeli miznad isaxavs mesakuTris Tavisuflebis aRiare-
bas xelmyofisagan, pirvandeli mdgomareobis aRdgenas, zianis anazRau-
rebasa da dacvis garantiebis Seqmnas SemdgomSi SesaZlo xelyofisagan.
negatoruli sarCeliT sargeblobs rogorc mesakuTre, ise nebismieri mar-
Tlzomieri mflobeli.~32

 ukanono mflobelobidan nivTis gamoTxovisa da xelSeSlis aRkveTis
moTxovniT warmoebul davaSi sakasacio palatam mesakuTris sarCe-
li uaryo, im dasabuTebiT, rom bavSvis saukeTeso interesebi ̀ win us-
wrebs~ sakuTrebis uflebas.

3 1 susg #as-1029-2021, 23 ivnisi, 2022, ix. aseve susg-ebi: #as-674-2019, 30 seqtemberi, 2019,
#as-843-809-2016, 26 oqtomberi, 2016.

3 2 susg #as-1261-2021, 7 aprili, 2022, aseve, susg #as-843-809-2016, 26 oqtomberi, 2016.
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konkretuli saqmis fabulis mixedviT, mosarCelis arasrulwlovani Svi-
liSvilebi cxovroben dedasTan (mopasuxesTan) erTad mosarCelis kuT-
vnil saxlSi da sxva sacxovrebeli ar gaaCniaT.

aseTi mocemulobis arsebobisas, arasrulwlovnis uflebasTan mimarTebiT,
rom papis mier uzrunvelyofili iyos sacxovrebliT, ar ikveTeba mesakuTris
upiratesi interesi dedis, da Sesabamisad misi arasrulwlovani Svilebis uka-
nono mflobelobidan uZravi nivTis gamoTxovasTan mimarTebiT. saqarTve-
los samoqalaqo kodeqsis sistemuri analizis mixedviT, SviliSvilebze zrun-
vis valdebuleba papa-bebiis movaleobacaa, miT ufro im SemTxvevaSi, rode-
sac dadgenilia, rom bavSvebi cxovroben mxolod dedasTan erTad.

sakasacio palatam ssk-is 1225-e muxlze miTiTebiT aRniSna, rom papasa da be-
bias aqvT saalimento movaleobani SviliSvilis mimarT (papa da bebia, ro-
melTac sakmao saxsrebi aqvT, movaleni arian arCinon TavianTi arasrul-
wlovani SviliSvili, romelic daxmarebas saWiroebs, Tu mas ar SeuZlia
sarCo miiRos Tavisi mSoblebisagan) da miiCnia, rom miuxedavad imisa, rom
mocemuli davis farglebSi gansaxilvel sakiTxs ar ganekuTvneba aRniSnuli
muxlis Sesabamisad, papisaTvis alimentis dakisrebis Sesaxeb moTxovna, aR-
niSnuli muxlis swori, Tanmimdevruli, dasabuTebuli da logikuri gan-
martebis Sedegad, misi regulirebis mizani mxolod arasrulwlovanisaT-
vis materialuri sazrdos daniSvna araa, aramed, misi moqmedebis masSta-
bi ufro farToa da moicavs arasrulwlovanis uzrunvelyofas sacxov-
rebeliT, maSin rodesac, arasrulwlovans am sikeTis miReba Tavis mSob-
lebisagan ar SeuZlia.

sasamarTlom aRniSna, rom kanonmdeblis mier naTesauri kavSirebis gamo rCe-
nisa da zrunvis movaleobis daweseba TaobaTaSorisi solidarobis principis
gamoxatulebaa. amdenad, papa da bebia movaleni arian izrunon SviliSvilze
da maT sasikeTod socialuri valdebulebi aiRon, rac samoqalaqosamarTleb-
rivi zrunvis movaleobaSi gamoixateba (ix.: Beschluss vom 27. Oktober 2021 - XII
ZB 123/21).

 sakasacio palatam miiCnia, rom mcirewlovan bavSvebs, romelTa gamo-
saxleba TanxvedraSia dedis gamosaxlebasTan da mxareebs Soris ar
aris mxolod mesakuTresa da ukanono mflobels Soris urTierToba,
aramed igi moicavs aseve papisa da SviliSvilebis urTierTobasac (ur-
TierTrCenis TvalsazrisiT) da swored amitom bavSvis saukeTeso in-
teresebi ̀ win uswrebs~ sakuTrebis uflebas.

 sakasacio palatam ganmarta, rom arasrulwlovanTan mimarTebiT nebis-
mieri sakiTxis gadawyvetisas, amosavali wertili aris bavSvis saukeTeso
interesebi, romlis dasacavad gaTvaliswinebuli unda iyos bavSvis uf-
lebaTa kodeqsis 81-e muxlis me-3 nawiliT gaTvaliswinebuli kriteriu-
mebi, romelic ver iqneba Sesrulebuli, Tu isini ar iqnebian uzrunvel-
yofili sacxovrebeli adgiliT. Sesabamisad, saqmis faqtobrivi garemoe-
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bebis gaTvaliswinebiT, mosarCelis kuTvnil sacxovrebel saxlSi misive
arasrulwlovani SviliSvilebis cxovrebis pirobebSi, arsebobs sakuTre-
bis konstituciuri uflebis droebiT SezRudvis mwvave socialuri sa-
Wiroeba, rac gamowveulia mesakuTris SviliSvilebis sacxovreblis qo-
nis aucileblobiT.33

2.4. 179-e muxli

 ssk-is 179-e muxli iTvaliswinebs SemTxvevas, rodesac miwis nakveTis mesa-
kuTre mSeneblobis dros ganzraxvis gareSe gadascda mezobeli nakveTis
sazRvars. sakvanZo sakiTxi am dros aris is, Tu rogor moxda sazRvris
gadacdena: ganzraxi Tu gaufrTxilebeli moqmedebis Sedegad. Tu saz-
Rvris gadasvla moxda ganzrax, mesakuTres SeuZlia daeyrdnos 172.2
muxls da moiTxovos demontaJi. Tu sazRvris gadacdena moxda gan-
zraxvis an uxeSi gaufrTxileblobis gareSe, radgan am SemTxvevaSi sa-
xezea meore mxaris ekonomikuri interesi, kanonmdebloba avaldebu-
lebs mezobeli nakveTis mesakuTres, iTminos misi miwis nakveTze es
zemoqmedeba, garda im SemTxvevebisa, roca amis winaaRmdeg winawar an
SetyobisTanave ganacxada. sazRvris darRveva, Tuki aseTs aqvs adgili
advilad SesamCnevi xdeba mezobeli mesakuTrisTvis. swored amitom ka-
nonmdebloba im mesakuTrisagan, visTvisac mniSvnelovania, rom misi miwis
nakveTze ar hqondes adgili msgavs zemoqmedebas, moiTxovs sazRvris dar-
Rvevis Sesaxeb meore mxaris dauyovnebliv informirebas SetyobisTanave
_ im momentSi, rogorc ki aRniSnuli misTvis cnobili gaxda. Tuki mesa-
kuTrem ara ganaxorciela es moqmedeba, Semdgom igi kargavs misi miwis nak-
veTze arsebuli konstruqciis demontaJis moTxovnis uflebas (ix.: T. za-
randia, ̀ sanivTo samarTali,~ Tbilisi, 2019, gv. 275)

konkretul saqmeze, sasamarTlom udavod dadgenilad CaTvala, rom Robe wle-
bis manZilze mosarCelis miwis nakveTis arsebiT Semadgenel nawils warmoad-
genda, rac mowinaaRmdege mxareebs qonebis SeZenisas sadavod ar gauxdiaT da
arc Robis maT sazRvarze SeWris gamo wamouyenebiaT pretenzia. arc mopasu-
xis winamorbedi mesakuTreebis mier gamxdara sadavod es faqti. Sesabamisad,
mopasuxeebs aekrZalaT xelSeSla, kerZod, mosarCelis Robis dangreva.34

2.5. 180-e muxli

 uzenaesi sasamarTlos araerT ganCinebaSia ganmartebuli, rom sakuTre-

3 3 sus gadawyvetileba #as-1375-2021, 16 ivnisi, 2022, ix.: aseve, susg-ebi: #as-454-426-2017,
05.05.2017, #as-545-728-08, 12.09.2008.

3 4 susg #as-25-2021, 27 aprili, 2021, ix.: aseve, susg #as-1065-2020, 8.04.2021.
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bis uflebis SezRudvis SesaZlebloba legitimuria mxolod samarTlia-
ni kompensaciis pirobebSi. kompensacia samarTliania, Tu igi uzrunvel-
yofs sakuTrebaze dawesebuli SezRudvis Tmenis valdebulebisaTvis go-
nivruli anazRaurebis miRebas. amasTan, anazRaureba Tmenis ekvivalen-
turi unda iyos. Tmena ki exeba ara mxolod materialur uflebaSi Care-
vas, rogoricaa: Semosavlis Semcireba, sakuTrebis uflebiT Cveulebri-
vi sargeblobiT uflebis SezRudva, uZravi qonebis safasuris Secvla sa-
uaresod da a. S. aseve, aramaterialur uflebebSi Carevasac. Sesabamisad,
kompensacias eqvemdebareba ara mxolod aucilebeli gzis farglebSi
arsebuli Tmenis valdebuleba, aseve is SezRudva, danakargi, danak-
lisi, Tu zemoqmedeba, risi Tmenis valdebulebac mesakuTres aucile-
beli gzis dawesebidan gamomdinare warmoeSoba.

 kompensaciis odenobis dadgenisaTvis mniSvnelovania, gairkves sa-
kuTrebis uflebis SezRudvis farglebi da is interesi, rac mesakuT-
res an mflobels eqneboda SezRudvis ararsebobis SemTxvevaSi. amas-
Tan, SezRudvis kanoniereba, evrosasamarTlos precedentuli samar-
Tlis Tanaxmad, mowmdeba e. w. proporciulobis testiT: igi unda emya-
rebodes legitimur safuZvels, gamarTlebuli unda iyos sazogadoe-
bis aucilebeli saWiroebiT da miznis miRweva naklebad mzRudavi sa-
SualebiT ar unda iyos SesaZlebeli.

 sakuTrebis ufleba ar aris absoluturi. mesakuTris uflebebi SezRu-
dulia kanoniT an xelSekrulebiT (ssk-is 170-e muxlis pirveli nawili).
ssk-is 180-e muxlSi sakuTrebis uflebis kanonismieri SeboWvis pirobebia
mocemuli. Tu arsebobs am muxliT gaTvaliswinebuli pirobebi, maSin me-
zobelma unda iTminos Tavisi miwis nakveTis datvirTvebi. mezobeli nak-
veTis datvirTva obieqturi garemoebebiT unda iyos gamowveuli, ker-
Zod, rodesac miwis nakveTi mTlianad an nawilobriv izolirebulia saja-
ro gzebisgan an saamisod adre arsebobda jerovani gamoyenebisaTvis au-
cilebeli gza, magram amJamad SeuZlebelia misi am mizniT gamoyeneba. au-
cilebel gzaSi igulisxmeba ara marto biliki, sacalfexo gza, aramed sa-
manqane gzac.

 ssk-is 180-e muxliT wesrigdeba samezoblo Tmenis valdebuleba, rac war-
moadgens sakuTrebis kanonismieri boWvis samarTlebriv meqanizms. am nor-
miT gaTvaliswinebuli boWvis uflebis am xarisxiT gamoyeneba ganpiro-
bebuli unda iyos iseTi obieqturi faqtorebiT, romlis arsebobis Sem-
TxvevaSi praqtikulad, SeuZlebelia mesakuTris mier Tavis sakuTrebaSi
arsebuli miwis nakveTis jerovani gamoyeneba, mezobeli miwis nakveTiT
sargeblobis gareSe. miwis nakveTis jerovani gamoyeneba niSnavs sajaro
gzebTan, eleqtro, navTobis, gazisa da wyalmomaragebis qselTan auci-
lebeli kavSiris arsebobas. am SemTxvevaSi mniSvnelovania aRiniSnos, rom
am kaSiris arseboba ar aris damokidebuli subieqturi mizanSewoniloba-
sa da arCevanze, aramed obieqturad arsebul iseT faqtobriv garemoe-



34 www.supremecourt.ge

bebze, romlebic uTiTeben aucilebel, ualternativo kavSirze sajaro
gzebTan da a. S.35

2.6. 185-e muxli

 ssk-is 185-e muxli icavs keTilsindisieri SemZenis interesebs sajaro re-
estris monacemTa sisworisa da registrirebuli mesakuTris uflebamo-
silebis mimarT. aRniSnuli muxli moicavs SemTxvevas, rodesac uZravi niv-
Tis gasxvisebis nebas avlens registrirebuli mesakuTre, magram misi sa-
kuTrebis ufleba Secilebulia sxva, mesame pirTa mxridan an ar aris srul-
yofili, risi arcodnac SemZenis mier warmoaCens SemZens keTilsindisie-
rad.

 uZravi qonebis SemZens Tavisi uflebis dasamtkiceblad SeuZlia daey-
rdnos reestrSi registrirebuli faqtebis sisworis varauds, Tundac
sinamdvileSi usworo iyos reestris monacemebi. am mdgomareobas ararse-
biTad aqcevs SemZenis keTilsindisieri damokidebuleba, rac sajaro re-
estris Canaweris usworobaSi gamoixateba. erTaderTi, rac reestris ut-
yuarobis fiqcias da, Sesabamisad, nivTis SeZenas arRvevs, swored SemZe-
nis arakeTilsindisierebaa. ssk-is 185-e (arakonstituciurad iqna cno-
bili ssk-is 185-e muxlis is normatiuli Sinaarsi, romlis Tanaxmadac, ̀ gam-
sxvisebeli iTvleba mesakuTred, Tu igi aseTad aris registrirebuli sa-
jaro reestrSi,~ im SemTxvevaSi, rodesac reestris Canaweris winaaRmdeg
Setanilia saCivari da es faqti SemZenisaTvis cnobilia. saqarTvelos sa-
konstitucio sasamarTlos plenumis gadawyvetileba 17.10.2017. #3/4/550)
da 312-e muxlebi Seicavs arakeTilsindisierebis iuridiuli Sedegis gan-
msazRvrel komponents _ SemZenma icis, rom gamsxvisebeli ar iyo mesakuT-
re. am ukanaskneli sakiTxis gamorkvevisas gamokvleuli unda iqnes SemZe-
nis SesaZlebloba reestris araswori Canaweris codnasTan mimarTebiT,
an unda gairkves SemZens gonivruli windaxedulebis farglebSi unda
scodnoda Tu ara sadavo faqti. amdenad, SemZenis interesebis dacva un-
da moxdes ara mxolod sajaro reestris monacemebis sisrulisa da utyu-
arobis prezumfciis gaTvaliswinebiT, aramed qonebis mesakuTris vinao-
bisadmi misi subieqturi damokidebulebiT.

 sakasacio sasamarTlom keTilsindisieri SemZenis interesebis dasacavad
ganmarta: ̀ upirvelesad unda Semowmdes bolo mesakuTris uflebis nam-
dviloba da swored am sakiTxis dadebiTad gadaWris Semdgomaa iuridiu-
lad Rirebuli sxva winapirobaTa safuZvlianobis Semowmeba. saapelacio

3 5 susg #as-568-2021, 26 noemberi, 2021, ix.: mravalTagan susg-ebi: #as-965-2019, 10 aprili,
2020, #as-568-2021, 26 noemberi, 2021, #as-45-2021, 22 aprili, 2021, #as-367-2021, 15 oqtom-
beri, 2021, #as-965-2019, 10.04.2020, #as-1513-2018, 08.02.2019, #as-848-848-2018, 11.12.2020,
#as-832-2020, 21.04.2021, #as-139-131-2018, 26 oqtomberi, 2018.
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palatam daadgina, rom l. a. garigebis dadebis dros eyrdnoboda ra, sa-
jaro reestrSi registrirebul gamyidvelis uflebas, man ar icoda da
arc SeiZleboda scodnoda uflebis xarvezis sakiTxi, amasTanave, qoneba
myidvels gadaeca pirdapir mflobelobaSi da is, rogorc mesakuTre axor-
cielebda nivTze srul batonobas. am SemTxvevaSi, qonebaze sakuTrebis
uflebis gadacemis namdviloba swored ssk-is 185-e da 312-e muxlebis far-
glebSi Sefasebas eqvemdebareba, ra drosac moqmedebs SemZenis keTilsin-
disierebis prezumfcia. am kanonismieri varaudis gaqarwyleba ki, samo-
qalaqo saproceso kodeqsis 102-e muxlis Sesabamisad, ekisreba mosarCe-
les.

 sajaro wesrigSi igulisxmeba samoqalaqo brunvis fundamenturi prin-
cipebi, romlebSic moiazreba aseve, sakuTrebis xelSeuxebloba. sajaro
wesrigis darRveviT ilaxeba ara mxolod urTierTobis konkretuli mo-
nawilis uflebebi, aramed igi vnebas ayenebs, pirvel yovlisa, saxelmwi-
fosa da sazogadoebis interesebs. garigeba, riTac uaryofili iqneba sa-
kuTrebis xelSeuxeblobis socialuri funqcia, unda CaiTvalos sajaro
wesrigis damrRvev garigebad. am SemTxvevaSi mxedvelobaSia socialuri
da ekonomikuri sajaro wesrigi.

konkretuli saqmis fabulis mixedviT, mosarCelis arauflebamosilma war-
momadgenelma, romelic moqmedebda gayalbebuli mindobilobis farglebSi,
qoneba gaasxvisa mopasuxeze. mopasuxem, romelic mosarCelis warmomadgen-
lis rZalia, uZravi qoneba or nawilad dahyo da gaasxvisa damoukidebeli sa-
sarCelo moTxovnis mqone mesame pirze (sawarmoze), Sedegad uZravi qoneba da-
registrirda sawarmos (kasatoris) sakuTrebad.

 saqarTvelos uzenaesi sasamarTlos didi palatis 2002 wlis 9 seqtembris
gadawyvetilebiT (saqmeze #3k/624-02), sasamarTlom ganmarta, rom sa-
moqalaqo kodeqsi ar icnobs sanotaro wesiT damowmebuli mindobilobis
sisworisa da utyuarobis prezumcias: sanotaro wesiT damowmebuli min-
dobiloba TavisTavad ar niSnavs marwmuneblis mier warmomadgenlisaT-
vis uflebamosilebis miniWebis faqtis arsebobas. uflebamosileba unda
iyos namdvili.

SemZeni mewarme subieqts warmoadgens, romelsac misi yoveldRiuri saqmiano-
bis gamocdilebidan gamomdinare, moeTxoveba meti windaxeduleba da goniv-
ruloba garigebebis dadebisas. mocemul SemTxvevaSi, SemZens, romelmac sa-
davo garigebis safuZvelze SeiZina uZravi qoneba unda gamoeCina meti winda-
xeduleba qonebis warmomadgenlobiTi uflebamosilebis damadasturebeli
sanotaro aqtis naklis mimarT.

 sakasacio sasamarTlom ganmarta, rom samoqalaqo ganmartebiT brunvis
keTilsindisiereba mis monawileTa keTilsindisierebas eyrdnoba, es ki
gulisxmobs brunvis monawileebisadmi sandoobas. aseTi urTierTdamo-
kidebuleba gamartivebuli da cocxali samoqalaqo brunvis aucilebeli
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winapirobaa. es sruliadac ar niSnavs urTierTobis monawileTa mxri-
dan erTmaneTis mimarT TvaldaxuWul ndobas. igi aucileblad gulis-
xmobs windaxedulebis gonivrul masStabs, romlis ugulebelyofa-
mac SeiZleba brunvis monawile arakeTilsindisier monawiled aqci-
os da dacvis miRma datovos.

ucilod baTili (arara) garigeba (iseTi garigebebi, romlebic dadebisTanave
baTilia da monawileTa mier dasaxul samarTlebriv Sedegebs ar warmoSobs)
warmoadgens baTili garigebis yvelaze mkacr da kategoriul formas, aseTi
garigebiT gaTvaliswinebuli samarTlebrivi Sedegi ar dgeba arc misi mona-
wileebis da arc mesame pirTa mimarT, radgan igi dadebisTanave baTilia da
namdvilad ver aqcevs verc garigebis Semdgomi moqmedeba.

konkretul SemTxvevaSi, ramdenadac sadavo uZravi qonebis nasyidobis Sesa-
xeb xelSekrulebis gaformebisas uZravi nivTis namdvil mesakuTres ar gamo-
uvlenia sadavo uZravi qonebis gasxvisebis neba, mxolod ssk-is 185-e da 312-e
muxlebi ver daicavdnen uZravi qonebis SemZenis interesebs, romelsac, Tavis
mxriv, rogorc mewarme subieqts, ar gamouvlenia windaxedulebis is goniv-
ruli masStabi, rac mas rogorc samoqalaqo brunvis gaTviTcnobierebul su-
bieqts evaleba da aseTi valdebuleba ar warmoadgens gadaWarbebul tvirTs
mewarmisaTvis.36

2.7. 199-e muxli

sakasacio palatam ganmarta, rom moTxovnis ufleba warmoadgens samoqala-
qo brunvis obieqts, romelic materialuri saxiT ar arsebobs, Tumca mimoq-
cevadi sikeTea, romlis mflobelsac gaaCnia am moTxovnis gankargvis SesaZ-
lebloba (ssk-is me-7 muxli: kerZosamarTlebrivi urTierTobis obieqti SeiZ-
leba iyos qonebrivi an araqonebrivi Rirebulebis materialuri da aramate-
rialuri sikeTe, romelic kanoniT dadgenili wesiT brunvidan ar aris amo-
Rebuli), maT Soris mis uzrunvelyofis sagnad gamoyenebis SesaZlebloba (ssk-
is 254-e muxli).

 ssk-is 199-e muxli adgens moTxovnis daTmobis namdvilobis kriteriumeb-
sa da gamomricxav garemoebebs, kerZod, moTxovnis mflobels (kreditors)
SeuZlia movalis Tanxmobis gareSe moTxovna mesame pirs dauTmos, Tuki es
ar ewinaaRmdegeba valdebulebis arss, movalesTan mis SeTanxmebas an ka-
nons (moTxovnis daTmoba). movalesTan SeTanxmeba daTmobis dauSveblo-
bis Sesaxeb SeiZleba mxolod maSin, Tu arsebobs movalis pativsadebi in-
teresi. moTxovnis daTmoba xdeba moTxovnis mflobelsa da mesame pirs
Soris dadebuli xelSekrulebiT. aseT SemTxvevebSi, Tavdapirveli mflo-
belis adgils ikavebs mesame piri. marTalia, mocemul SemTxvevaSi, moT-

3 6 susg #as-950-2020, 5 Tebervali, 2021, ix.: aseve, susg-ebi: #as-837-2019, 14.09.2020, #as-
931-2020, 22.01.2021.
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xovnis mflobelsa da mesame pirs Soris calke xelSekrulebis arsebobis
faqti ar dasturdeba, magram moTxovnis daTmobis Sesaxeb SeTanxmeba mox-
da morigebis aqtiT, romelic mogvianebiT sasamarTlos mier iqna dam-
tkicebuli.

 moTxovnis daTmobis namdvilobis gamomricxvel garemoebad miiCneva, Tu:
1) moTxovnis daTmoba ewinaaRmdegeba valdebulebis arss; 2) garigeba ewi-
naaRmdegeba kanons; 3) cedentisa (moTxovnis mflobelis) da cesioneris
(moTxovnis mimRebis) neba ewinaaRmdegeba moTxovnis Tavdapirveli mflo-
belisa da movalis SeTanxmebas. am ukanasknel SemTxvevaSi ki, SeTanxmeba
namdvilia, Tuki arsebobs movalis pativsadebi interesi.37

2.8. 203-e muxli

 sakasacio palatam miuTiTa, rom imisda mixedviT, Tavisufldeba Tu ara
Tavdapirveli movale valis gadakisrebis xelSekrulebis Sedegad kredi-
toris winaSe valdebulebis Sesrulebisagan, ganasxvaveben valis gada-
kisrebis or saxes: 1. privatuli valis gadakisreba da 2. kumulatiuri
valis gadakisreba. privatuli valis gadakisrebis dros, Tavdapirveli
movale Tavisufldeba kreditoris winaSe nakisri valdebulebisagan da
mis adgils ikavebs axali movale. (ssk-is 203-e muxli). rac Seexeba kumula-
tiuri valis gadakisrebas, aseT dros Tavdapirveli movale ar Tavisuf-
ldeba kreditoris winaSe nakisri valdebulebisagan, xolo mesame piri ki
kreditorsa da movales Soris arsebul valdebulebiTsamarTlebriv ur-
TierTobaSi Semodis movalis saxiT (e.w. ̀ valis delegireba~) (ix.: damate-
biT: z. WeWelaSvili, moTxovnis daTmoba da valis gadakisreba, Tbilisi,
2004, gv.115).

 ssk-is 203-e muxlis pirveli nawilis Sesabamisad, mesame piri daikavebs Tav-
dapirveli movalis adgils. ssk-is 203-e muxli awesrigebs iseT SemTxve-
vas, rodesac valis gadakisrebas adgili aqvs kreditorsa da mesame pirs
Soris dadebuli garigebis safuZvelze, sadac calsaxaa kreditoris neba
mesame piris mier valdebulebis sakuTar Tavze aRebis Taobaze. aRniSnu-
li garigebis samarTlebrivi Sedegia is, rom mesame piri ikavebs movalis
adgils, rac niSnavs, rom aRniSnuli garigebiT Tavdapirveli movalis mi-
marT valdebuleba wydeba da Sesabamisad, kreditors Tavdapirveli mo-
valis mimarT moTxovnis ufleba aRar gaaCnia. Sesabamisad, mesame pirsa
da kreditors Soris urTierTobis valis gadakisrebad kvalifikaciis
miznebisaTvis aucilebelia calsaxad da araorazrovnad dadgindes kre-
ditoris neba maszed, rom mesame pirma movalis adgili daikavos. saapela-
cio sasamarTlom miuTiTa, rom am mxriv, sakanonmdeblo TvalsazrisiT,

3 7 susg #as-578-2021, 5 oqtomberi, 2021.
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niSandoblivia ssk-is debulebani, romelic e. w. eqspromisiis cnebas ar
iTvaliswinebs, ra drosac, mesame piri, marTalia, kreditoris winaSe mo-
valis valdebulebas kisrulobs, Tumca, igi Tavdapirveli movalis ad-
gils ar ikavebs, aramed Tavdapirvel movalesTan erTad solidarulad
agebs pasuxs.

 ssk-is 203-e muxli eqspromisiis gamomricxvel daTqmas Seicavs, kerZod,
Tu dadginda valis gadakisrebis winapirobebis arseboba ssk-is 203-e mux-
lis konteqstSi, aseT SemTxvevaSi, mesame piri daikavebs Tavdapirveli mo-
valis adgils. Tavdapirveli movalis mimarT valdebulebis Sewyvetaze
metyvelebs ssk-is 205-e muxlis bolo winadadeba, romlis mixedviTac, axal
movales ufleba ara aqvs gaqviTos is moTxovnebi, romlebic Tavdapir-
vel movales ekuTvnoda. Tavdapirveli movalis mimarT valdebulebis Sew-
yvetaze apelirebs aseve amave kodeqsis 206-e muxli, romlis Sesabamisa-
dac, valis gadakisrebisTanave wydeba moTxovnis uzrunvelsayofad gaT-
valiswinebuli Tavdeboba da giravnoba, Tuki Tavdebi an damgiravebeli
ar ganacxadebs Tanxmobas am urTierTobis gagrZelebaze. amdenad, ssk-is
203-e muxlis gamoyenebis miznebisaTvis, saxeze unda iyos kreditorsa da
mesame pirs Soris xelSekruleba. normis sityvasityviTi ganmartebidan
naTlad Cans, rom valis gadakisreba dasaSvebia kreditorsa da mesame pirs
Soris ormxrivi nebis gamovlenis Sedegad dadebuli xelSekrulebis sa-
fuZvelze.38

2.9. 206-e muxli

 kreditors uari eTqva ipoTekisa da giravnobis sagnebis realizacia-
ze, im safuZvliT, rom movalis cvlilebisas mesakuTris nebarTva ar
arsebobda.39

 ssk-is 206-e muxlis danawesi ar warmoadgens specialuri urTierTo-
bis momwesrigebel normas (e. w. `sagamonakliso norma~) da misi ana-
logiiT gamoyeneba ipoTekis sagnis mesakuTris mimarTac, dasaSvebia.

saqmis fabulis mixedviT, valis gadakisrebis xelSekrulebis dadebisas, au-
cilebeli iyo mesakuTrisa da ipoTekaris _ bankis SeTanxmeba, radgan mesa-
kuTris uZravi nivTi Tavdapirveli movale fizikuri piris nacvlad, sxva mo-
valis (sawarmos) valdebulebis Sesrulebis uzrunvelsayofad unda gamoye-
nebuliyo.

 sakasacio palatam aRniSna, rom ssk-is 206-e muxlis danawesiT gaTvalis-
winebuli mowesrigeba, struqturulad ganTavsebulia ara saqarTvelos

3 8 susg #as-559-2019, 04 dekemberi, 2019.
3 9 susg #as-559-2019, 04 dekemberi, 2019.
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samoqalaqo kodeqsiT gaTvaliswinebuli giravnobis urTierTobis mom-
wesrigebel normebSi (ssk-is 254-285-e muxlebi), aramed valis gadakisre-
bis momwesrigebel zogadi xasiaTis normebis TavSi (ssk-is 203-206-e mux-
lebi). Tavis mxriv, giravnobisa da ipoTekis momwesrigebeli normebi
struqturulad ganTavsebulia erTad, saqarTvelos samoqalaqo kodeq-
sis meeqvse TavSi _ sakuTreba, rogorc moTxovnis uzrunvelyofis saSua-
leba. orive uzrunvelyofis aqcesorul saSualebas gaaCnia erTi saerTo
mizani _ datvirTuli qonebiT kreditoris dakmayofileba. mxedveloba-
Sia misaRebi is garemoebac, rom Tu valis gadakisrebis SemTxvevaSi, dam-
giravebeli an Tavdebi Tanxmobas ar ganacxadebs am urTierTobis gagrZe-
lebaze, aseT SemTxvevaSi moTxovnis uzrunvelsayofad gamoyenebuli gi-
ravnobis an Tavdebobis Sewyveta gaTvaliswinebulia ara saqarTvelos sa-
moqalaqo kodeqsiT gaTvaliswinebuli giravnobisa da Tavdebobis Sewyve-
tis momwesrigebeli specialuri normebiT, aramed swored zogadi xasia-
Tis normiT, kerZod, ssk-is 206-e muxlis danawesiT. Sesabamisad, normis
funqciuri daniSnulebisa da sistemuri ganmartebis Sedegad, ssk-is 206-
e muxlis danawesi ar warmoadgens specialuri urTierTobis momwesrige-
bel (e. w. ̀ sagamonakliso norma~) normas da misi analogiiT gamoyeneba ipo-
Tekis sagnis mesakuTris mimarTac, dasaSvebia.

 ssk-is 206-e muxlis danawesi iqneboda sagamonakliso (e.w. specialu-
ri) norma im SemTxvevaSi, Tu masSi saubari iqneboda mxolod Tavde-
bobis Sewyvetaze. aseT SemTxvevaSi, SeiZleboda imis Tqma, rom es aris
specialuri norma (Argumentum e contario _ kanonmdeblis kvalificiuri du-
mili sxva uzrunvelyofebTan mimarTebiT), Seexeba mxolod Tavdebs, rad-
gan Tavdebi ufro met safrTxeSia, agebs ra pasuxs ZiriTadi movalis val-
debulebisaTvis, is privilegirdeba, xolo giravnobis an ipoTekis sagnis
mesakuTre mesame piri (ara piradi movale), ar Tavisufldeba da es aris
kanonmdeblis principuli neba. magram gamomdinare iqedan, rom ssk-is 206-
e muxlSi saubaria giravnobazec, rogorc uzrunvelyofis aqcesorul sa-
Sualebaze, amitomac SeiZleba iTqvas, rom rogorc registrirebuli gi-
ravnobis, agreTve ipoTekis SemTxvevaSi, damgiravebeli an ipoTekis sag-
nis mesakuTre (arapiradi movale), (imis gaTvaliswinebiTac, rom rogorc
registrirebuli giravnoba, agreTve ipoTeka ideba werilobiTi formiT
da samarTlebriv Zalas iZens sajaro reestrSi registraciis momenti-
dan), principulad erTnair samarTlebriv mdgomareobaSi arian.

 sakasacio palatis mosazrebiT, swored ssk-is 206-e muxlis danawesi-
dan gamomdinareobs is `aragegmazomieri~ vakuumi (`Planwidringen
Regelungslücke~), rac aucilebelia kanonis analogiiT gamoyenebisaT-
vis.

uzrunvelyofis gamcemi pirisaTvis, movalis pirovneba mniSvnelovan da am-
gvari xelSekrulebis dadebis ganmapirobebel garemoebas warmoadgens, rad-
gan uzrunvelyofis saSualebebis gacemas igi ukavSirebs movalis gadaxdisu-
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narianobas da im ndobas, rom movale Tavis valdebulebebs jerovnad Seasru-
lebs. im SemTxvevaSi, roca moTxovna uzrunvelyofilia arapiradi movalis
(mesame piri) sakuTrebiT (moZravi an uZravi nivTi, agreTve aramaterialuri
qonebrivi sikeTe), ssk-is 203-e muxliT gaTvaliswinebul valis gadakisrebi-
sas, SeiZleba safrTxe daemuqros uzrunvelyofili qonebis mesakuTris in-
teress. sakasacio palatis mosazrebiT, ipoTekis aqcesoruli bunebidan ga-
momdinare, msgavsad giravnobisa, valis gadakisrebis xelSekrulebis dadebi-
sas, aucilebelia ipoTekis sagnis mesakuTris (arapiradi movale) da ipoTeka-
ris SeTanxmeba, rom ar Sewydes ipoTeka.

 ssk-is 203-e muxliT gaTvaliswinebuli valis gadakisrebisas, rode-
sac movale ar warmoadgens uzrunvelyofis sagnis mesakuTres, am Sem-
TxvevaSi kreditorma da movalem saregistracio cvlilebebis moT-
xovniT unda mimarTon mesakuTres, an movalisa da kreditoris arake-
Tilsindisierebis SemTxvevaSi, mesakuTres unda mieces kanoniT dad-
genili SesaZlebloba, gaaTavisuflos usafuZvlo ipoTekis Canaweri-
sagan mis sakuTrebaSi arsebuli obieqti.~ (ix. damatebiT: T. SoTaZe,
ipoTeka, rogorc sabanko kreditis uzrunvelyofis saSualeba, Tb.,
2012, gv. 105).

 sadavo norma _ ssk-is 206-e muxlis danawesi agreTve, unda Sefasdes samo-
qalaqo brunvis stabilurobis legitimur mizanTan mimarTebiT. samoqa-
laqo brunvis stabiluroba ayalibebs sazogadoebis legitimur molo-
dins sakuTrebis uflebasTan dakavSirebiT da warmoadgens saxelmwifos
ekonomikuri ganviTarebis mniSvnelovan winapirobas. ssk-is 203-e muxliT
gaTvaliswinebuli valis gadakisrebis SemTxvevaSi, giravnobis sagnis me-
sakuTris (damgiravebeli) uflebis dacvis ufro meti garantiebis da-
weseba, vidre analogiur viTarebaSi myofi ipoTekis sagnis mesakuT-
risa, sakasacio palatis mosazrebiT, winaaRmdegobaSi movidoda Ta-
nabari mopyrobisa da samarTlianobis principebTan.

 saqarTvelos sakonstitucio sasamarTlom araerT gadawyvetilebaSi gan-
marta, rom ̀ sasamarTlom yovel gansaxilvel SemTxvevaSi unda daadgi-
nos, Tu ra legitimuri miznebis miRwevas emsaxureba sadavo regulacia
da ramdenad Seesabameba igi Tanazomierebis principis moTxovnebs~ (ix:
2017 wlis 01 dekembris gadawyvetileba saqmeze #2/6/746) da, rom ̀ mniSvne-
lovan legitimur interesebs warmoadgens samoqalaqo urTierTobebSi
wesrigisa da stabilurobis damyareba (mowesrigebuli da stabiluri sa-
moqalaqo brunvis uzrunvelyofa,~ ix. 2013 wlis 05 noembris gadawyveti-
leba saqmeze #3/1/531).40

 ssk-is 206-e muxlis dispoziciidan gamomdinare (`valis gadakisrebisTa-
nave wydeba moTxovnis uzrunvelsayofad gaTvaliswinebuli Tavdeboba

4 0 susg #as-559-2019, 04 dekemberi, 2019.
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da giravnoba, Tuki Tavdebi an damgiravebeli ar ganacxadebs Tanxmobas am
urTierTobis gagrZelebaze~), ssk-is 203-e muxliT gaTvaliswinebuli va-
lis gadakisrebisas, moTxovnis mflobeli (kreditori) valdebulia Se-
atyobinos Tavdebs, damgiravebels, an ipoTekis sagnis mesakuTres, Tav-
dapirveli movalis nacvlad axali movalisaTvis valis gadakisrebis Ta-
obaze da, ganusazRvros gonivruli vada urTierTobis gagrZelebaze Tan-
xmobis gancxadebisaTvis.

 ssk-is 206-e muxliT gaTvaliswinebuli TanxmobisaTvis saWiroa, rom va-
lis gadakisrebis ganzraxvis Taobaze kreditoris Setyobineba miuvides
Tavdebs an sanivTo uzrunvelyofis SemTxvevaSi, datvirTuli qonebis
(moZravi Tu uZravi) mesakuTres. Setyobinebis miRebad ki, bunebrivia is
momenti unda CaiTvalos, rodesac adresatma (damgiravebeli, ipoTekis
sagnis mesakuTre, Tavdebi) naxa da gaecno mas. Setyobinebis adresatTan
misvlas, Sinaarsis gacnobasa da Tanxmobas Soris, SeiZleba iyos drois gar-
kveuli Sualedi (gonivruli vada).

 gabatonebuli mosazrebiT, imisaTvis, rom uzrunvelyofis saSuale-
ba ZalaSi darCes, aucilebelia valis gadakisrebamde uzrunvelsayo-
fad gamoyenebuli qonebis mesakuTris winaswari Tanxmoba (Sdr.
MüKoBGB/Heinemeyer, 8. Aufl. 2019, BGB § 418 Rn. 8; Schreiber, in Soergel Kommentar
zum BGB, 13. Aufl., § 418 Rn. 4; RG HRR 1933 Nr. 1742). es ganpirobebulia sa-
marTlebrivi mdgomareobis sicxadis aucileblobiT, calsaxa unda iyos,
aris Tu ara uzrunvelyofa (ipoTeka, giravnoba, Tavdeboba) ZalaSi, rad-
gan es uzrunvelyofa meryevad baTili ver iqneba. agreTve mniSvnelova-
nia imisaTvisac, rom zustad ganisazRvros Tavdebobis, giravnobis Tu
ipoTekis Sewyvetis momenti. Tu am winaswari Tanxmobis ararsebobis gamo
(Tanxmoba gacemuli iqneba valis gadakisrebis Semdeg) uzrunvelyofa ga-
uqmda, Semdeg aucilebelia misi Tavidan dadgena.

 ssk-is 203-e muxliT gaTvaliswinebuli valis gadakisrebis SemTxvevaSi,
Tavdebis an datvirTuli qonebis (uZravi Tu moZravi) mesakuTris Tan-
xmoba urTierTobis gagrZelebaze, rogorc wesi, saWiroebs werilobiT
formas (mtkicebis tvirTis miznebidan gamomdinare), Tumca ar saWiroebs
sajaro reestrSi registracias. sakasacio palatam gaiziara mosazreba,
rom valis gadakisrebisas urTierTobis gagrZelebaze, calkeul SemTxve-
vebSi saqmis faqtobrivi garemoebebis gaTvaliswinebiT (case-by-case), moT-
xovnis uzrunvelyofis mizniT datvirTuli qonebis mesakuTris konklu-
denturi Tanxmobis arseboba, sakmarisia (Sdr. Die Einwilligung, also die vor
Abschluss des Ubernahmevertrages erklarte Zustimmung des Sicherungsgebers (vgl. §183),
kann formlos und konkludent erfolgen (MuKoBGB/Heinemeyer, 8. Aufl. 2019, BGB §418
Rn. 6). Die Einwilligung kann ausdrucklich oder konkludent erfolgen und ist formfrei
(BGH NJW 2015, 2872 [2873]; MüKoBGB/Heinemeyer Rn. 6; BGH NJW 2015, 2872
[2873]; Erman/Röthel Rn. 4; BeckOK BGB/Rohe BGB §418 Rn. 8).

sabolood, konkretul davaSi, sakasacio palatam miiCnia, rom ssk-is 203-e mux-
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liT gaTvaliswinebuli valis gadakisrebis SemTxvevaSi, rodesac kredito-
ris moTxovna uzrunvelyofilia mesame piris ( ara piradi movale) uZravi qo-
nebiT, SesaZlebelia ssk-is 206-e muxlis danawesis analogiiT gamoyeneba. Se-
sabamisad, mesakuTris Tanxmobis ararsebobis gamo, ipoTekiT datvirTu-
li qonebis realizaciis moTxovna uaryo.41

2.10. servituti

 erT saqmeSi, sakasacio sasamarTlom ganmarta, rom servituti, rogorc
sxvis nivTze ufleba, ori gziT dgindeba, erTi, kanonis obieqtur-norma-
tiuli nebis safuZvelze da meore, pirTa subieqturi nebis, igive garige-
bis safuZvelze (besarion zoiZe, qarTuli sanivTo samarTali, gamomc.
`mecniereba,~ 2003, gv. 263). ssk-is 180-e muxliT sxvisi sakuTrebiT sargeb-
lobis ufleba warmoadgens sakuTrebiT sargeblobis uflebis SezRud-
vis kanonismier (arasaxelSekrulebo) uflebas mezobeli mesakuTris Tan-
xmobis miuxedavad. amasTan, mezobeli miwis nakveTis gamoyeneba sxva miwis
nakveTis sasargeblod SesaZlebelia saxelSekrulebo urTierTobis sa-
fuZvelzec, anu mezobeli miwis nakveTis mesakuTresTan SeTanxmebiTac
(ssk-is 247-e muxli, servituti). aucilebeli gzis uflebis realizaciaze
miwis nakveTis mesakuTre Tavis mezobels uars ver etyvis, sxva SemTxveva-
Si ki gadamwyvetia mxareTa urTierTSeTanxmeba (giorgi rusiaSvili, sa-
moqalaqo kodeqsis komentari, Tbilisi, 2018, mux. 247, veli 5).

  sakasacio palata daeTanxma ra, registrirebuli servitutis gauqmebis
moTxovniT aRZruli sarCelis uaryofas, ganmarta, rom garigebis (xel-
Sekrulebis) safuZvelze warmoSobili servitutis SewyvetisaTvis au-
cilebelia mxareTa SeTanxmeba uflebis gauqmebasTan dakavSirebiT _
gauqmebis xelSekrulebis dadeba, servitutis dadgenisaTvis gaTva-
liswinebuli formiT an dereliqcia, ssk-is 184-e muxlis mixedviT (ix.:
damatebiT: giorgi rusiaSvili, samoqalaqo kodeqsis komentari, wigni II,
Tbilisi, 2018 gv. 280, veli 21.).42

2.11. giravnoba

konkretul saqmeSi arsebuli mtkicebulebebiT dadasturebulia, rom dam-
giraveblis mier valdebulebis arajerovnad Sesrulebis gamo, mogiravnem ga-
moiyena misTvis xelSekrulebiTa da ssk-is 283-e muxliT miniWebuli ufleba
da sakuTari fuladi interesi giravnobis sagnebis realizaciiT daikmayo-
fila.

4 1 #as-559-2019, 04 dekemberi, 2019.
4 2 susg #as-1058-2020, 9 Tebervali, 2021, ix. aseve susg-ebi: #as-1549-2018 25 ianvari, 2019,

#as-1108-1312-05, 18 ivlisi, 2006, #1416-1548-04 21 aprili, 2005.
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 sakasacio sasamarTlom ganmarta, rom giravnoba warmoadgens moTxovnis
uzrunvelyofis aqcesorul saSualebas. igi mTlianad aris damokidebu-
li uzrunvelyofil moTxovnaze da mis gareSe ar arsebobs. giravnobis
SemTxvevaSi nakisri valdebulebis Sesrulebas movalis mxridan uzrun-
velyofs moZravi nivTi an aramaterialuri qonebrivi sikeTe. lombardSi
dagiraveba mflobelobiTi giravnobis magaliTia, roca giravnobis saga-
ni mogiravnis _ lombardis mflobelobaSi gadadis. Tumca, lombardSi da-
giravebisTvis damatebiT aucilebelia werilobiTi formis dacva. ssk-is
260 (I) muxlis Tanaxmad, lombardSi nivTebis dagiravebisTvis aucilebe-
lia mxareTa Soris werilobiTi SeTanxmeba da nivTis gadacema lombardis
pirdapir mflobelobaSi (l. Wanturia, kreditis uzrunvelyofis samar-
Tali, Tbilisi 2012, gv.140-141). mflobelobiTi giravnobis didi upira-
tesoba imaSi mdgomareobs, rom kreditors (mogiravnes) zedmeti forma-
lobebisa da barierebis gareSe SeuZlia giraos realizaciis meSveobiT
daikmayofilos Tavisi moTxovna. amas aiolebs is faqti, rom girao mis
mflobelobaSia da faqtobrivi kontroli giravnobis saganze mis xelSia.
es ganapirobebs sayofacxovrebo an samomxmareblo sesxebis dros mflo-
belobiTi giravnobis farTod gamoyenebas (l. Wanturia, kreditis uzrun-
velyofis samarTali, Tb., 2012, gv.123).

 sasamarTlom aRniSna, rom mopasuxem Tavisi pretenziidan gamomdinare,
mtkicebis tvirTi ver daZlia, radganac ar waradgina iseTi mtkicebule-
bebi, romliTac cxadi gaxdeboda dagiravebuli nivTebis Seusabamo da-
bal fasad realizaciis faqti. marTalia, oqros sabazro Rirebulebis
dadgena sajarod xelmisawvdomia, Tumca, sasamarTlo, SejibrebiTo-
bis principidan gamomdinare, moklebulia SesaZleblobas Tavisi ini-
ciativiT Sevides nivTis Rirebulebis kvlevaSi da eWvi Seitanos rea-
lizaciis fasSi. sakasacio sasamarTlo uflebamosilia, Seafasos mxo-
lod is mtkicebulebebi da faqtobrivi garemoebebi, romelic wardgeni-
lia da dadgenilia saapelacio sasamarTlos mier, mopasuxis zepiri mi-
TiTeba oqros Seusabamo fasad realizaciasTan dakavSirebiT ki, arasak-
marisi mtkicebulebaa.43

sxva saqmeSi, sasamarTlom salombarde sesxidan gamomdinare urTierTobidan
warmoSobil davaSi imsjela iseT SemTxvevaze, roca mxareTa Soris aris Se-
Tanxmeba dagiravebuli nivTebis realizaciidan amonagebi Tanxebis arasak-
marisobisas, movalis mimarT lombardis moTxovnis SenarCunebis Taobaze, gi-
ravnobis sagnis ganmeorebiTi Sefaseba sesxis gacemisas Sefasebul Rirebu-
lebaze nakleb fasad, ramdenad warmouSobs lombards mopasuxis mimarT da-
matebiTi Tanxis (Sefasebul Rirebulebebs Soris sxvaobis) moTxovnis ufle-
bas da ramdenad aris sxva, moTxovnis uzrunvelsayofad gamouyenebel, qone-
baze gadaxdevinebis miqcevis winapiroba.

4 3 susg #as-938-2021, 1 aprili, 2022, ix. aseve susg-ebi: #as-425-425-2018, 18 Tebervali, 2021,
#as-445-427-2016, 09 seqtemberi, 2016.
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 ssk-is 260-e muxli adgens qcevis Semdeg wess: 1. lombardSi nivTebis dagi-
raveba xorcieldeba mxareTa Soris werilobiTi SeTanxmebisa da nivTis
lombardis pirdapir mflobelobaSi gadacemis gziT. 2. Tu mxareTa Se-
TanxmebiT sxva ram ar aris gaTvaliswinebuli, lombardis moTxovna mova-
lis mimarT wydeba im SemTxvevaSic, roca giravnobis sagnis realizacii-
dan amonagebi Tanxa mTlianad ar faravs lombardis mimarT arsebul val-
debulebas. amdenad, normis me-2 nawili dispoziciuria da mxareebs SeuZ-
liaT SeTanxmdnen sawinaaRmdego wesze (g. rusiaSvili/z. WeWelaSvili, sa-
moqalaqo kodeqsis komentari, wigni II, Tbilisi 2018, muxli 260, veli 3).

 sakasacio palatam ganmarta, rom miTiTebuli norma sasesxo valdebule-
bis uzrunvelyofiT daufaravi naSTis movalis sxva qonebis xarjze da-
farvis moTxovnis Semdeg winapirobebs adgens: a) mxareTa Soris salom-
barde sesxis xelSekrulebis arseboba; b) SeTanxmeba dagiravebuli nivTe-
bis realizaciidan amonagebi Tanxis arasakmarisobisas movalis mimarT
lombardis moTxovnis SenarCunebis Taobaze; g) valdebulebis darRveva;
d) valdebulebis dafarvis mizniT giravnobis sagnis realizacia; e) rea-
lizaciis Sedegad amonagebi Tanxis arasakmarisoba.

konkretul SemTxvevaSi, vinaidan, mosarCeles dagiravebuli oqros nivTebis
realizacia ar ganuxorcielebia, ar arsebobs Sefasebebs Soris sxvaobis war-
dgenili moTxovnis saxiT dakmayofilebis safuZveli.44

2.12. ipoTeka

ipoTekis samarTlebriv bunebasTan dakavSirebiT sasamarTlom ganmar-
ta:

 ipoTeka aris aqcesoruli xasiaTis sanivTo realizaciis ufleba da Sesa-
bamisad, misi dadgenisaTvis aucilebelia uzrunvelsayofi moTxovnis ar-
seboba, romelic mTavari (ZiriTadi) moTxovnaa da romelTanac ganuyof-
ladaa Sezrdili ipoTeka. uzrunvelyofili moTxovnis kreditori da
ipoTekari (uzrunvelyofili kreditori) identuri piri unda iyos. (ga-
monaklisi gaTvaliswinebulia ssk-is 297-e muxlis danawesiT). ipoTeka ga-
daicema uzrunvelyofili moTxovnis daTmobis gziT (ssk-is 201  I, 295-e
muxli). uzrunvelyofili kreditoris dakmayofileba xdeba ipoTekiT
datvirTuli sagnis realizaciiT (ssk-is 301-e, 302-e muxlebi) an kredi-
toris sakuTrebaSi gadasvliT (ssk-is me-300-e muxli) (ix. damatebiT: l.
Wanturia, kreditis uzrunvelyofis samarTali, Tbilisi, 2012, gv. 61; g.
rusiaSvili, samoqalaqo kodeqsis komentari, wigni II, muxli 286, veli 1-2,
Tbilisi, 2018). ipoTekiT SesaZlebelia mxolod gansazRvruli (konkre-

4 4 susg #as-139-2021, 5 oqtomberi, 2021, ix.: aseve, susg-ebi: #as-425-425-2018, 18 Tebervali,
2021, #as-445-427-2016, 09.09.2016.
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tuli safuZvlisa da odenobis mqone) an gansazRvradi fuladi moT-
xovn(eb)is uzrunvelyofa. gamonaklis SemTxvevebSi, ipoTeka SesaZlebe-
lia, rom gamoyenebuli iqnes samomavlo an pirobiT moTxovnasTan dakav-
SirebiTac, Tu ipoTekis dadgenis momentisaTvis SesaZlebelia am moT-
xovnis gansazRvra. (ssk is 286. II muxli). Tu uzrunvelsayofi moTxovna ar
aris sakmarisad gansazRvruli, registraciis Semdeg ipoTeka mesakuT-
ris ipoTekad gardaiqmneba (ssk-is 288-e muxli).

2.13. ssk-is 286. III muxli

 ssk-is 286 III muxlis Tanaxmad, is moTxovna, romelic uzrunvelyofilia
ipoTekiT, SeiZleba Seicvalos sxva moTxovniT. amisaTvis saWiroa mesa-
kuTrisa da kreditoris (ipoTekaris) SeTanxmeba da am SeTanxmebis regis-
tracia reestrSi. miTiTebuli norma amartivebs kreditis uzrunvelyo-
fas ipoTekis meSveobiT, iTvaliswinebs ra uzrunvelyofili moTxovnis
sxva moTxovniT Canacvlebis SesaZleblobas xelSekrulebis safuZvelze,
ipoTekis gardaqmnisa an Sewyvetis gareSe misi Tavidan dadgenis gareSe.
moTxovnis Canacvleba dasaSvebia rogorc ipoTekari kreditoris cvli-
lebiT, ise mis gareSe. normis danawesi vrceldeba yvela tipis ipoTekaze,
maT Soris mesakuTris ipoTekaze. araipoTekari piradi movalis Tanxmoba
aucilebeli ar aris. misi dacva uzrunvelyofilia ssk-is 299 II muxlis
mixedviT. moTxovnis Secvlis momentisaTvis Tavdapirvelad, uzrunvel-
yofili moTxovna jer kidev saxeze unda iyos (sxva SemTxvevaSi moqmedebs
ssk-is 288-e muxlis danawesi), xolo Semcvleli uzrunvelsayofi moTxov-
na ki unda akmayofilebdes ssk-is 289 I winapirobebs. ipoTekiT uzrunvel-
yofili moTxovnis Secvla SeiZleba mxolod im SemTxvevaSi, Tu axali moT-
xovna Zvels ar aWarbebs. sxva SemTxvevaSi am moTxovnis Warbi wilis uz-
runvelyofa unda moxdes momdevno rigis ipoTekiT. moTxovnis Secvla
aris ipoTekis sagnisa da ipoTekis gankargva (Sinaarsis cvlileba). Sec-
vlis Semdeg ipoTeka mxolod axal moTxovnas uzrunvelyofs, xolo Zve-
li moTxovnis samarTlebrivi bedi ganisazRvreba zogadi wesebis mixed-
viT.45

 ipoTeka warmoadgens moTxovnis uzrunvelyofis saSualebas, Sesabamisad,
ipoTekis sagnis mesakuTre pirisaTvis, romelic ar aris msesxebeli, didi
mniSvneloba gaaCnia, Tu vin warmoadgens msesxebel mxares. qonebis ipoTe-
kiT datvirTvisas, mesakuTre yovelTvis riskis qveS aris, radgan uzrun-
velyofili valdebulebis Seusruleblobis SemTxvevaSi, safrTxis qveS
dgeba misi qoneba, ris gamoc yoveli piri, aseTi nabijis gadadgmisas afa-
sebs, ramdenad keTilsindisieria msesxebeli da amasTan erTad, misi fi-
nansuri mdgomareoba iZleva Tu ara kreditis dafarvis SesaZleblobas.

4 5 susg #as-559-2019, 04 dekemberi, 2019, ix.: aseve, susg-ebi: #as-5-2019, 15 marti, 2019, #as-
737-699-2015, 29 dekemberi, 2015.
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 ssk-is 286-e muxlis mesame nawili ar unda iqnes gagebuli mxolod imgva-
rad, rom sityva ̀ sxva moTxovna~ gulisxmobs mxolod axali safuZvliT
Tu axali garigebiT warmoSobil sxva moTxovnas. aq igulisxmeba is Sem-
Txvevac, rodesac icvleba movale piri, anu moTxovna wardgenilia ara
Tavdapirveli, aramed axali movalis mimarT. radgan ipoTeka moTxovnis
uzrunvelyofis saSualebaa da uzrunvelyofis gamcemi pirisaTvis mova-
lis pirovnebas didi mniSvneloba eniWeba gamomdinare iqidan, rom urTi-
erTobebis Semdgomi ganviTareba damokidebulia movalis gadaxdisuna-
rianobaze da ndobaze, rom is SeZlebs Tavisi valdebulebis Sesrulebas.
am dros mniSvnelovania, rom ipoTekis sagnis mesakuTres ecnobos,
raTa realurad Sefasdes axali movale piri SeZlebs Tu ara valdebu-
lebis Sesrulebas da mesakuTre eTanxmeba Tu ara uzrunvelyos axali
movalis mimarT arsebuli moTxovna.

 ssk-is 286-e muxlis mesame nawili, ipoTekis sagnis mesakuTris damcavi nor-
maa da savaldebulos xdis mis Tanxmobas. xelSekrulebis Tavisuflebis
principidan gamomdinare, mxareebi TviTon irCeven, Tu visTan unda da-
don xelSekrulebebi, vin iqneba maTi kontraqtori mxare da visTan unda
Sevidnen samarTlebriv urTierTobebSi. mesakuTre, rodesac is ar aris
movale, samarTlebriv urTierTobaSi Sedis rogorc kreditorTan, aseve
movalesTan. momavalSi, mas SeiZleba ipoTekis xelSekrulebidan gamom-
dinare, fuladi moTxovnebi warmoeSvas movalesTan da Sesabamisad, mesa-
kuTris TamaSgare mdgomareobaSi datoveba, Tanac is, rom araferi
hkiTxon movalis cvlilebasTan dakavSirebiT, ar gamomdinareobs ka-
nonidan. amas mowmobs ssk-is 206-e muxlic, romlis Sesabamisad, valis
gadakisrebisTanave wydeba moTxovnis uzrunvelsayofad gaTvaliswi-
nebuli Tavdeboba da giravnoba, Tuki Tavdebi an damgiravebeli ar ga-
nacxadebs Tanxmobas am urTierTobis gagrZelebaze. valis gadakis-
rebisas anu movalis cvlilebisas, Sewyvetilad iTvleba Tavdeboba
da giravnoba da am konteqstSi sruliad warmoudgenelia ar iyos gaT-
valiswinebuli ipoTekis sagnis mesakuTris uflebebi, miT umetes iseT
viTarebaSi, rodesac uZravi qonebis dacvis ufro maRal garantiebs
awesebs saxelmwifo, Tundac sajaro reestris arsebobiT da keTil-
sindisieri SemZenis cnebebiT.

 ssk-is 206-e muxlis danawesma ar moicva ipoTekis xelSekruleba mxolod
im mizeziT, rom ipoTekis xelSekrulebisaTvis gaTvaliswinebulia spe-
cialuri forma da garigebis registracia sajaro reestrSi. sakmarisi
ver iqneba mesakuTris mxolod zepiri an werilobiTi an konkludenturi
formis Tanxmobis gancxadeba (rac Tavdebobisa da giravnobisaTvis sak-
marisia) da amitomac, ssk-is 286-e muxlis mesame nawili iTvaliswinebs, rom
aseve, saWiroa reestrSi registraciac. sakuTreba saqarTvelos konsti-
tuciiT daculi uflebaa da misi gankargvis sakiTxi mesakuTris garda,
sxva piris gadasawyveti ver iqneba.
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Sesabamisad, vinaidan konkretul saqmeSi moxda movale piris cvlileba da kre-
ditors es cvlileba ipoTekis sagnis mesakuTresTan ar SeuTanxmebia da ar
dauregistrirebia sajaro reestrSi, niSnavs, rom kreditorma uari Tqva ipo-
Tekaze, Sesabamisad ipoTekaris moTxovna ar aris uzrunvelyofili.46

 sakasacio sasamarTlom ganmarta, rom radgan arsebobs ipoTekis uf-
leba (aqcesoruli ufleba), arsebobs prezumfciac, rom saxezea is mTa-
vari uflebac, romlis uzrunvelsayofadac iqna gamoyenebuli ipo-
Teka.

 ipoTekis uflebis dadgenis mizania kreditoris moTxovnis uzrunvel-
yofa. ipoTekiT SesaZlebelia uzrunvelyofil iqnes rogorc saxelSek-
rulebo, aseve, kanonismieri moTxovnebi. ipoTekis uflebis safuZvelze
uzrunvelyofili kreditori moTxovnis dakmayofilebis nawilSi moipo-
vebs upiratesobas yvela sxva arauzrunvelyofil kreditorTan Sedare-
biT. ipoTekari (kreditori), uzrunvelyofili valdebulebis darRvevis
SemTxvevaSi, moTxovnas ikmayofilebs ipoTekis sagnis realizaciiT an mas-
ze sakuTrebis uflebis mopovebiT. ipoTekis ufleba aqcesorul ufle-
baTa ricxvs miekuTvneba. igi ar arsebobs ZiriTadi (uzrunvelyofi-
li) moTxovnis uflebis gareSe. saxelSekrulebo urTierTobis dasaw-
yisSi, mxareebi Tanxmdebian xelSekrulebis pirobebze, aseve, valdebule-
bis uzrunvelyofis saSualebebze _ ipoTekis uflebaze. ipoTeka, rogorc
aqcesoruli ufleba, damokidebulia ZiriTadi valdebulebis safuZvelze
warmoSobili Sesrulebis moTxovnis uflebaze, romlis darRveva, Seus-
rulebloba an arajerovani Sesruleba warmoSobs ipoTekis uflebis gan-
xorcielebis SesaZleblobas. ipoTekis warmoSobis safuZveli yovelTvis
aris kanonier ZalaSi arsebuli xelSekruleba. ZiriTadi (uzrunvelsayo-
fi) garigebis gauqmeba gamoricxavs ipoTekis uflebis dadgenis an gan-
xorcielebis SesaZleblobas. aqedan gamomdinare, saqarTvelos kanonmdeb-
lobiT araaqcesoruli ipoTeka ar arsebobs.

 konkretul saqmeze sakasacio sasamarTlom ganmarta, rom radgan ar-
sebobs ipoTekis ufleba (aqcesoruli ufleba), arsebobs prezumfci-
ac, rom saxezea is mTavari uflebac, romlis uzrunvelsayofadac iq-
na gamoyenebuli ipoTeka. prezumirebuli (navaraudebi) faqtebi ar sa-
Wiroeben damtkicebas, amitom is, vinc uaryofs am prezumfcias, man
unda daamtkicos sawinaaRmdego.47

4 6 susg #as-559-2019, 04 dekemberi, 2019.
4 7 sus gadawyvetileba #as-558-2021, 26 ianvari, 2022, aseve susg #as-853-803-2015, 19 noembe-

ri, 2015.
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2.14. 291.1.-e muxli

 ipoTekiT datvirTuli uZravi nivTis mesakuTres, Tuki igi imavdrou-
lad, ar aris ipoTekaris piradi movale, datvirTuli nivTis realizaci-
is Tmenis an ipoTekarisaTvis sakuTrebis gadacemis valdebuleba ekisre-
ba movalis mier valdebulebis Seusruleblobis SemTxvevaSi. amis miuxe-
davad, saqarTvelos samoqalaqo kodeqsi ipoTekiT datvirTuli niv-
Tis mesakuTres aZlevs Tavdacvis SesaZleblobas da mas aniWebs ipo-
Tekaris mimarT yvela im Sesageblis gamoyenebis uflebas, romlebic
pirad movales aqvs (ssk-is 291.1 muxli). mesakuTris Sesageblebi SeiZ-
leba mravali saxis iyos. yovel konkretul SemTxvevaSi unda Semowmdes,
Tu romel samarTlebriv safuZvels eyrdnoba mesakuTris Sesagebeli. mar-
Talia, ipoTekiT datvirTuli uZravi nivTis mesakuTres aqvs materia-
lursamarTlebrivi Sesageblebi, Tumca, amisaTvis saWiroa Sesabamisi
mtkicebulebebis arsebobac.

 praqtikuli mniSvnelobis sakiTxia mesakuTris Sesageblebis gamoyenebis
SesaZlebloba im SemTxvevaSi, rodesac xdeba ipoTekiT datvirTuli uZ-
ravi qonebis gasxviseba sasyidliT (nasyidoba) Tu usasyidlod (Cuqeba).
iwvevs Tu ara sakuTrebis uflebis gadasvla avtomaturad Sesageblebis
gadasvlas ipoTekiT datvirTuli uZravi nivTis SemZenze? ipoTeka, ro-
gorc registrirebuli sanivTo ufleba gadadis axal mesakuTreze. saka-
sacio palatas miaCnia, gamomdinare iqedan, rom saqarTvelos samoqalaqo
kodeqsiT gaTvaliswinebuli Sesageblebis gamoyenebis ufleba ipoTekiT
datvirTuli uZravi nivTis mesakuTres gaaCnia, amitomac, ipoTekis sag-
nis SemZenze (axal mesakuTreze) gadadis is Sesageblebic, romlebic
ipoTekis sagnis wina (Zvel) mesakuTres hqonda.48

 mxolod piradi movalis mier valis aRiareba, mesakuTris nebis gare-
Se, ar iwvevs ipoTekis sagnis realizaciis moTxovnis xandazmulobis
Sewyvetas.

 ssk-is 291.1. muxlis definicia (Tu uZravi nivTis mesakuTre imavdrou-
lad, ar aris ipoTekiT uzrunvelyofili moTxovnis piradi movale, mas
mainc SeuZlia, ipoTekars wauyenos is Sesagebeli, romlis uflebac mxo-
lod pirad movales aqvs, maT Soris, Sesageblebi fulad valdebulebaTa
gaqviTvisa da moTxovnis gasaCivrebis gamo) miznad isaxavs datvirTuli
sagnis iseTi mesakuTris dacvas, romelic amavdroulad, ar aris ipoTe-
karis piradi movale. es mosazreba ipoTekis aqcesoruli bunebis gaTva-
liswinebidan gamomdinareobs.

 uzrunvelyofili moTxovna da ipoTeka isea erTmaneTze gadajaWvuli,
rom moTxovnis warmoSoba da ganxorcielebadoba gavlenas axdens, aseve,
ipoTekis warmoSobasa da ganxorcielebazec. am urTierTgadajaWvulo-

4 8 susg #as-559-2019, 04 dekemberi, 2019.
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baze apelirebis ufleba aqvs aseve, aramovale mesakuTresac, normis pir-
veli nawili aniWebs mas uflebas, piradi movalis kuTvnili Sesageblis
wayenebis gziT daicvas Tavi kreditoris mxridan nivTis realizaciis
moTxovnisgan.

norma emsaxureba mesakuTris sakuTrebis uflebis dacvas da aniWebs mas uf-
lebas, gamoiyenos movalis Sesagebeli ara uzrunvelyofili moTxovnis gan-
xorcielebis xelSesaSlelad, aramed uzrunvelyofis saSualebis realiza-
ciis winaaRmdeg. mesakuTres ufleba aqvs, gamoiyenos rogorc moTxovnis ga-
momricxveli, ise moTxovnis ganxorcielebis Semaferxebeli Sesagebeli (ix.:
lado Wanturia, samoqalaqo kodeqsis komentari, wigni II, Wanturia (red.),
2017, muxli 291). mocemul SemTxvevaSi, mesakuTrem gamoiyena sakanonmdeblo
danawesiT gaTvaliswinebuli SesaZlebloba da moTxovnis Semaferxebel ga-
remoebaze _ xandazmulobaze miuTiTa.

 sakasacio palatis daskvniT, mesakuTrisTvis moTxovnis xandazmulobis
Sesaxeb Sesageblis wardgenis uflebis miniWeba gamoricxavs misi nebis ga-
movlenis gareSe, mxolod piradi movalis mier valis aRiarebiT, ipoTekis
sagnis realizaciis moTxovnis xandazmulobis Sewyvetas.49

mesakuTris mier Sesageblebis gamoyenebis SesaZleblobasTan dakavSire-
biT im SemTxvevaSi, rodesac xdeba ipoTekiT datvirTuli uZravi qonebis
gasxviseba sasyidliT (nasyidoba) Tu usasyidlod (Cuqeba) sakasacio sasa-
marTlom ganmarta:

 gamomdinare iqedan, rom saqarTvelos samoqalaqo kodeqsiT gaTvaliswi-
nebuli Sesageblebis gamoyenebis ufleba ipoTekiT datvirTuli uZravi
nivTis mesakuTres gaaCnia, amitomac ipoTekis sagnis SemZenze (axal mesa-
kuTreze) avtomaturad gadadis is Sesageblebic, romlebic ipoTekis sag-
nis wina (Zvel) mesakuTres hqonda.50

4 9 susg #as-92-2019, 27 oqtomberi, 2021.
5 0 susg #as-504-2021, 6 oqtomberi, 2021.
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3. valdebulebiTi samarTali

3.1. zogadi nawili51

3.1.1. 316-e muxli

sakasacio sasamarTlom ganmarta, rom:

 ssk-is 316-e muxlis meore nawilis danawesi ar Seicavs gulisxmierebis val-
debulebaTa CamonaTvals da ar azustebs mis Sinaarss. kanonmdebeli mxo-
lod am valdebulebis aucilebel niSan Tvisebebze miTiTebiT Semoifar-
gleba, kerZod: a) gulisxmierebis valdebuleba gamomdinareobs valde-
bulebiTi urTierTobis bunebidan, miuxedavad imisa, SeTanxmdnen Tu ara
masze mxareebi (naturalia negotii); b) gulisxmierebis valdebuleba mimarTu-
lia status quo-s SenarCunebaze (gansxvavebiT, Sesrulebis valdebulebisa-
gan, romelic status quo-s gaumjobesebas isaxavs miznad); g) gulisxmierebis
valdebuleba ekisreba valdebulebis orive mxares.

 ssk-is 316 II-e muxlis danawesiT kanonmdebelma ganmarta, rom zog SemTxve-
vaSi, mxares SesaZloa imaze meti valdebuleba ekisrebodes, vidre xel-
SekrulebiT aqvs nakisri. gulisxmierebis valdebuleba, rogorc buneb-
rivi valdebuleba, axasiaTebs yvela valdebulebiT urTierTobas, ro-
melSic am urTierTobis Taviseburebebis gaTvaliswinebiT, mxareebs er-
TmaneTis sicocxleze, janmrTelobasa da qonebaze zemoqmedebis SesaZ-
lebloba aqvT. is garemoeba, rom kanonmdebeli ara Cveulebriv, aramed
`gansakuTrebul~ gulisxmierebaze miuTiTebs, metyvelebs imaze, rom ssk-
is 316 II-e muxliT dadgenili qcevis standarti imaze maRalia, vidre ssk-
is 992-e muxlis standarti. standartis simkacre, Tavis mxriv, damokide-
bulia valdebulebis xasiaTze. igi miT ufro maRalia, a) rac ufro maRa-
lia obieqturi ndobis xarisxi kontrahentTan mimarTebaSi; b) maRa-
lia dainteresebuli mxaris ekonomikuri da samarTlebrivi riskebi.
rac Seexeba obieqtur ndobas, igi gansakuTrebiT intensiuria saban-
ko da sadazRvevo urTierTobebSi.52

3.1.2. 360-e muxli

360 I muxli warmoadgens 398 II muxlis Sesabamisad, garigebis safuZvlis
darRvevis specialur SemTxvevas.

5 1 winamdebare kvlevaSi miTiTebul valdebulebiTi samarTlis zogadi nawilis normebTan
dakavSirebiT damatebiT ix: m. axalaZe, valdebulebiTi samarTlis zogadi nawili saqarTve-
los uzenaesi sasamarTlos praqtikaSi, rCeuli muxlebi, (2016-2021 wlis I naxevari), 2021.
www.supremecourt.ge uzenaesi sasamarTlos gamocemebi.

5 2 susg #as-559-2019, 04 dekemberi, 2019.
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 sakasacio palatam ssk-is 360-e muxlTan dakavSirebiT ganmarta, rom
dava gulisxmobs mxareTa warmodgenebis gansxvavebulobas samarTlebriv
urTierTobasTan dakavSirebiT. ar aris aucilebeli, rom dava mTlian sa-
marTlebriv urTierTobaze vrceldebodes, sakmarisia, Tu is mis calke-
ul elementebs (mag. erT calkeul moTxovnas an Sesagebels) ukavSirdeba.
aseve umniSvneloa arsebobs Tu ara sinamdvileSi es samarTlebrivi urTi-
erToba da sakmarisia, rom xelSekrulebis erTi mxare mainc darwmunebu-
li iyos mis arsebobaSi. gaurkvevloba exeba SemTxvevas, rodesac arc er-
Ti mxare ar aris darwmunebuli arc Tavisi da arc meore mxaris moTxov-
nis marTebulobaSi. am muxlis me-2 nawilis mixedviT, davis arsebobas uTa-
nabrdeba moTxovnis ganxorcielebis saeWvooba. Tu mxareTa Soris dava an
gaurkvevloba ar aris saxeze, an ar xdeba ormxrivi daTmoba, maSin ukve
TavisTavad aRar gvaqvs saqme 360-e muxlSi naxseneb morigebasTan, aramed
sxva tipis davis mogvarebasTan, Tumca am mogvarebis SemTxvevaSic SesaZ-
lebelia 360-e muxlis analogiiT gamoyeneba, Tu SeTanxmebas mxareTa Sec-
doma udevs safuZvlad.

 rac Seexeba davis aRmofxvras, morigebis xelSekrulebis mizania arse-
buli davis, gaurkvevlobis an daurwmuneblobis aRmofxvra. Tumca, ar
aris aucilebeli, rom is srulebiT aRmoifxvras, sakmarisia misi nawilob-
rivi, calkeuli punqtebis an droebiTi mogvareba. davis, gaurkvevlobi-
sa da daurwmuneblobis aRmofxvra unda moxdes ormxrivi daTmobis gziT.
orive mxarem unda daTmos Tavisi poziciis nawili mainc, Tumca Tanazo-
miereba gaRebul msxverpls Soris aucilebeli ar aris. SesaZlebelia sa-
davo samarTlebrivi moTxovnis SenarCunebis sanacvlod, modave mxarem
ikisros SesrulebiT axali valdebuleba. Tu mxolod erTi mxare Tmobs
poziciebs da meore mxarisagan sanacvlod arafers iRebs, maSin saxeze ar
gvaqvs morigeba 360-e muxlis Sesabamisad da SesaZlebelia saqme gvqondes
e.w. deklaratorul (kauzalur) valis aRiarebasTan, valis nawilobriv
patiebasTan da a. S. miuxedavad imisa, rom morigeba garkveulwilad Sei-
cavs erT-erTi an orive mxaris mier valis aRiarebis elementebs, gansxva-
vebiT 341-e muxlSi dafiqsirebuli abstraqtuli valis aRiarebisagan, mo-
rigebisas mxare aRiarebs sadavo urTierTobas (ix.: lado Wanturia, sa-
qarTvelos samoqalaqo kodeqsis komentari, wigni III, muxli 360, Tbilisi,
2001, gv. 264).

 morigebis xelSekruleba ideba xelSekrulebis dadebis zogadi wesebis Se-
sabamisad da eqvemdebareba garigebis namdvilobis zogad winapirobebs.
rac Seexeba morigebis aranamdvilobas ssk-is 360-e muxlis pirveli nawi-
lis Sesabamisad, davis gadawyvetisas mogvareba ZiriTadad emyareba im ga-
remoebebs, romlebic mxareTa Soris arasadavoa. swored am garemoebebs
xdian mxareebi axali xelSekrulebis safuZvlad. Tu es safuZveli aras-
wori aRmoCndeba da dava an daurwmunebloba ar warmoiSoboda, mxareebs
rom saqmis namdvili mdgomareobas scodnodaT, masze dafuZnebuli sa-
marTlebrivi urTierToba 360 I muxlis Sesabamisad, aranamdvilia. amgva-
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rad, 360 I muxli warmoadgens 398 II muxlis Sesabamisad, garigebis safuZ-
vlis darRvevis specialur SemTxvevas. TiToeuli mxare kisrulobs im
risks, rom Tavdapirvel urTierTobaSi gaTvaliswinebuli sadavo gare-
moebebis samarTlebrivi Sedegebi, romlebic man morigebis farglebSi gan-
sxvavebulad moawesriga, misTvis ufro xelsayreli iyo. morigebis ara-
namdvilobis safuZvels warmoadgens ara mxareTa nebismieri saerTo
Secdoma, aramed xelSekrulebis araswor safuZvelze damyareba. Tu
erT mxares ar eSleba, dgeba motyuebis sakiTxi (ix.: giorgi rusiaSvili,
saqarTvelos samoqalaqo kodeqsis komentari, mux. 360, http://www.gccc.ge).

konkretul SemTxvevaSi, sakasacio palatam gaiziara saapelacio sasamar-
Tlos daskvna, rom sadavo SeTanxmebiT ar momxdara ormxrivi daTmoba.
ganxorcielda urTierTvaldebulebebis Sedareba, maTi gaqviTva da erTi
mxaris valdebulebis naSTis (gauqviTavi Tanxis _ e. w. saldos) konstata-
cia da misi gadaxdis vadis gansazRvra.53

3.1.3. 365-e muxli

 sasamarTlom sarCeli miwodebuli saqonlis Rirebulebis anazRaurebis
moTxovniT daakmayofila. ZiriTad sakasacio pretenziasTan dakavSire-
biT, vadamosuli iyo Tu ara valdebulebis Sesruleba, sakasacio pala-
tam ganmarta, rom valdebulebiTsamarTlebrivi urTierTobis mizani
aris valdebulebiT gaTvaliswinebuli Sesrulebis miReba mxareebis mi-
er, e.i. SesrulebiT miiRweva is mizani, rasac valdebulebis monawileebi
isaxavdnen. amis Semdeg ukve aRar arsebobs am urTierTobis gagrZelebi-
saTvis samarTlebrivi safuZveli. valdebulebis Sesruleba warmoadgens
valdebulebis Sewyvetis yvelaze gavrcelebul safuZvels. yvela samar-
Tlebriv sistemaSi valdebulebis Sesruleba warmoadgens valdebulebi-
Ti samarTlis erT-erT umniSvnelovanes instituts. iseve, rogorc kon-
tinenturi samarTlis sistemis qveynebSi, saqarTvelos SemTxvevaSic val-
debulebis Sesrulebis momwesrigebel normebs ZiriTadad, dispoziciu-
ri xasiaTi aqvT. qarTuli samoqalaqo kodeqsi Sesrulebaze orientire-
buli aqtia. misi rogorc zogadi, ise kerZo nawili Sesrulebis meqaniz-
mebzea agebuli. mTavaria Sesruleba da ara pasuxismgebloba. (ix. damate-
biT: b. zoiZe, evropuli kerZo samarTlis recepcia saqarTveloSi, Tbi-
lisi, 2005, gv. 285). valdebulebis Sesruleba niSnavs movalisagan im moqme-
debis Sesrulebas (an moqmedebisagan Tavis Sekavebas), romlis moTxovnis
uflebac kreditors aqvs.

 sakasacio palatam aseve ganmarta, rom drois mniSvneloba da misi zemoq-
medeba samarTlebriv urTierTobebze valdebulebiT samarTalSic vlin-
deba, gansakuTrebiT ki, valdebulebis SesrulebasTan kavSirSi. valde-

5 3 susg #as-1095-2019, 4 marti, 2021.
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bulebis droulad Sesruleba erT erT umTavres princips warmoadgens.
valdebulebis Sesrulebis drod iTvleba im momentis dadgoma, rodesac
valdebuleba Sesrulebul unda iqnes.

 samoqalaqo uflebebis ganxorcieleba da dacva mWidrod aris dakavSire-
buli drois faqtorTan. vada awesrigebs samoqalaqo brunvas, ganapiro-
bebs xelSekrulebaTa jerovan Sesrulebas. Tanamedrove sabazro ekono-
mika, misTvis damaxasiaTebeli dinamikurobiTa da drois deficitiT, war-
moudgenelia vadebTan dakavSirebuli sakiTxebis srulyofili da swori
samarTlebrivi mowesrigebis gareSe. samoqalaqo kanonmdebloba drois
faqtors ukavSirebs samarTlebrivi urTierTobis warmoSobas, Secvlasa
da Sewyvetas, aseve im moqmedebaTa Sesrulebas, romelic gaTvaliswine-
bulia kanoniT an xelSekrulebiT. (ix. damatebiT: T. zarandia, saxelSek-
rulebo valdebulebis Sesrulebis adgili da dro, Tbilisi, 2005, gv. 31).

 sakasacio palatam aRniSna, rom Sesrulebis moTxovnis moments warmoad-
gens dro, romlis dadgomis Semdegac kreditors ufleba aqvs moiTxovos
Sesruleba. Sesrulebis moTxovnis momenti pasuxobs kiTxvaze, Tu rodi-
dan aqvs kreditors moTxovnis ufleba. am momentis dadgomas axlavs sami
faqtori: 1) Sesrulebis moTxovnamde _ Sesrulebis valdebuleba arse-
bobs, magram kreditors, rogorc wesi, ara aqvs misi moTxovnis ufleba.
amdenad, garkveul momentamde valdebulebis Sesrulebis moTxovnis uf-
leba mxolod igulisxmeba _ igi savaraudoa; 2) rogorc ki dadgeba valde-
bulebis Sesrulebis vada, kreditors eZleva ufleba, SearCios valdebu-
lebis Sesrulebis momenti; 3) xandazmulobis faqtori _ radganac kredi-
toris moTxovnis uflebac ar aris uvado da masze moqmedebs xandazmu-
lobis zogadi wesebi. amdenad, ar aris gamoricxuli, rom TviT kredito-
ris moTxovna gaxdes vadagasuli.

 valdebulebis Sesrulebis procesSi gamoiyeneba agreTve, navaraudevi (ga-
remoebebidan gamomdinare) vadebi. navaraudevi vada umeteswilad, val-
debulebiTi urTierTobis bunebidan gamomdinareobs. Tavisi bunebidan
gamomdinare, valdebuleba SeiZleba gulisxmobdes mis Sesrulebas moT-
xovnisas. es iTvaliswinebs kreditoris mier movalisadmi moTxovnis wa-
yenebis aucileblobas. moTxovna piris nebas daqvemdebarebuli da sxva
pirze mimarTuli uflebaa, romelic gansxvavdeba misi procesualuri gan-
xorcielebisagan. moTxovna ZiriTadad, materialursamarTlebrivi mniS-
vnelobis matarebelia. moTxovna aris sxva pirisagan raime qmedebis (moq-
medeba an moqmedebisagan Tavis Sekaveba) ganxorcielebis ufleba. dispo-
ziciuri normebi uSualod warmoSobs maTSi gaTvaliswinebul moTxov-
nas, Tu am normis mier dadgenili Tavisuflebis farglebSi mxareTa Se-
Tanxmeba ar axdens mis modificirebas da ar warmoSobs misgan gansxvave-
bul moTxovnas. kerZosamarTlebrivi urTierTobis momwesrigebeli ma-
terialursamarTlebrivi normebis daniSnulebaa urTierTobaSi monawi-
le subieqtebis uflebebis gansazRvra da maTi ganxorcieleba. moTxovna



54 www.supremecourt.ge

_ uflebis realizaciis kanoniT gaTvaliswinebuli SesaZleblobaa.

 sakasacio palatam miuTiTa, rom ssk-is 365-e muxlis Tanaxmad, Tu valde-
bulebis SesrulebisaTvis ar aris gansazRvruli dro da igi sxva garemo-
ebebidanac ar irkveva, maSin kreditors nebismier dros SeuZlia moiTxo-
vos misi Sesruleba, xolo movales SeuZlia igi dauyovnebliv Seasrulos.
swored es ̀ sxva garemoebebSi~ nagulisxmevi vadebi SeiZleba iqnes miCneu-
li navaraudev vadebad. (ix. damatebiT: T. zarandia, saxelSekrulebo val-
debulebis Sesrulebis adgili da dro, Tbilisi, 2005, gv. 64). analogiuri
Sinaarsis normaa dadgenili germaniis samoqalaqo kodeqsis 271-e parag-
rafis pirveli abzacis mixedviT. (Sdr. Kruger, in MuKo. Komm, BGB Bd. 2a,
§271, Rn 4; Gruneberg, in Palandt, §271, Rn 1; Bittner,in Staudinger §271, Rn 7, Jud, in
Ptuting, §271, S.426-427).

xelSekrulebaSi nagulisxmevi (navaraudevi) vadebi damokidebulia xelSek-
rulebis monawile mxareTa savaraudo ganzraxvaze an valdebulebiTi urTi-
erTobis xasiaTze. zog SemTxvevaSi es ganzraxva gamomdinareobs TviT xel-
Sekrulebis teqstidan an sxva garemoebebidan. aris SemTxvevebi, rodesac ase-
Ti vada gamomdinareobs Tavad valdebulebiTi urTierTobis xasiaTidan. zo-
gadad, termini ̀ navaraudevi vada~ SeiZleba sxva mniSvnelobiTac gamoiyene-
bodes da sulac ar aRniSnavdes iseT vadas, romlis saTavec mxolod mxareTa
nebaSi unda veZioT. farTo gagebiT, es aris Tundac kanonmdeblobidan gamom-
dinare vada.

 sakasacio palatam aRniSna, rom im SemTxvevisaTvis, roca valdebulebis
SesrulebisaTvis ar aris gansazRvruli dro da igi sxva garemoebebida-
nac ar irkveva, saqarTvelos kanonmdebloba ar iTvaliswinebs movalis
mimarT valdebulebis Sesrulebis Sesaxeb kreditoris moTxovnis for-
mas. saqarTvelos samoqalaqo kodeqsi ganamtkicebs zogadad, xelSekru-
lebis formis Tavisuflebis princips.

formis kanoniT dadgena umetesad maSin xdeba, rodesac garigebiT gaTvalis-
winebuli sikeTe socialuri tvirTis matarebelia da mxolod aseTi saxiTaa
SesaZlebeli misi dacva da mowesrigebuli urTierTobis SenarCuneba. gari-
gebaTa umravlesoba zepirad ideba. es zustad Seesabameba mxareTa moTxovni-
lebas, erTmaneTTan urTierToba moawesrigon zedmeti formalobis gareSe.
magram iq, sadac aucilebelia meti windaxeduloba, sifrTxile da mxareTa
usafrTxoebis damatebiTi garantiebi, kanoni savaldebulo werilobiT for-
mas iTvaliswinebs. ssk-is 365-e muxliT gaTvaliswinebul SemTxvevebSi, mova-
lisagan valdebulebis nebismier dros Sesruleba kreditorma SeiZleba mo-
iTxovos rogorc zepiri, ise werilobiTi formiT. samarTlebrivi bunebiT
valdebulebis Sesrulebis moTxovna aris calmxrivi nebis gamovlena, rameTu
mimarTulia valdebulebiT-samarTlebrivi urTierTobis Secvlisaken. Sesa-
bamisi nebis gamovlena namdvilia im momentidan, rodesac igi moxdeba mimRe-
bis Zalauflebis sferoSi, anu calmxrivi nebis gamovlena namdvilia mxolod
im momentidan, roca igi meore mxares miuva.
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konkretul SemTxvevaSi, vinaidan (mxareTa Soris SeTanxmebasa da Sedarebis
aqtSi) valdebulebis Sesrulebis konkretuli TariRi miTiTebuli ar aris,
amitom kreditors nebismier dros SeeZlo, moeTxova movalisagan valdebu-
lebis Sesruleba. aseT dros, uflebis darRvevis Sesaxeb kreditori Seit-
yobs mxolod maSin, roca igi moiTxovs valdebulebis Sesrulebas, xolo mo-
vale uars ityvis Sesrulebaze.54

3.1.4. 371-e muxli

mesame piris mier valdebulebis Sesrulebis sakiTxze sakasacio sasamar-
Tlom ganmarta:

 ssk-is 371-e muxli daTqmas movalis savaldebulo monawileobis Tao-
baze ar iTvaliswinebs.

yvela samarTlebriv sistemaSi valdebulebis Sesruleba, miuxedavad valde-
bulebis warmoSobis safuZvlisa, warmoadgens valdebulebiTi samarTlis
erT-erT umniSvnelovanes instituts. valdebulebis Sesrulebis subieqtebi
arian is pirebi, romlebic asruleben valdebulebas an iReben Sesrulebas. val-
debulebis Sesrulebis subieqtebi SeiZleba ar daemTxves valdebulebis su-
bieqtebs. valdebulebis subieqtebi yovelTvis arian kreditori da movale,
valdebuleba ki movalis nacvlad SeiZleba Seasrulos sxva pirma da Sesrule-
ba miiRos ara kreditorma, aramed sxvam. rogorc wesi, movale TviTon (pira-
dad) asrulebs valdebulebas, magram kreditors SeiZleba Sesruleba SesTa-
vazos sxva, mesame pirmac, romelic ar aris mocemuli valdebulebiTi urTi-
erTobis monawile. zogjer kreditorisaTvis sulerTia, Tu vin Seusrulebs
mas valdebulebas _ movale Tu mesame piri. misTvis mTavaria miiRos Sesabami-
si dakmayofileba (mag., daubrundes vali). Tumca, kreditorsa da movales So-
ris arsebuli e.w. pirdapiri kavSiri (vinculum iuris) ar qreba sabolood da cxa-
dia, rom raRac doziT mudam iarsebebs (ix. damatebiT: b. zoiZe, saqarTvelos
samoqalaqo kodeqsis komentari, wigni me-3, muxli 371, Tb., 2001, 303; Staudinger/
Bittner §267, Rn 6; Palandt/Heinrichs, §267, Rn 4; Pruting/Jud, §267, S. 419-420; Munch
Komm, BGB/Kruge, §267, Rn 1).

 sakasacio palatam ganmarta, rom mesame piris mier movalis nacvlad val-
debulebis Sesrulebis samarTlebrivi instituti moicavs sami saxis sa-
marTalurTierTobas. pirvel jgufSi Sedis mesame pirisaTvis valdebu-
lebis Sesrulebis dakisrebis SemTxvevebi; meore jgufSi Sedis mesame pi-
ris mier movalis nacvlad valdebulebis Sesruleba nebayoflobiT; mesa-
me jgufSi Sedis mesame piris mier movalis nacvlad valdebulebis Sesru-
lebis SemTxvevebi normatiuli aqtebis ZaliT.

5 4 susg #as-1211-2020, 3 Tebervali, 2021, ix. aseve susg #as-892-2019, 16 aprili, 2021.
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 mesame piris mier movalis nacvlad kreditorisaTvis valdebulebis Ses-
ruleba xdeba, rogorc wesi, movalesa da mesame pirs Soris SeTanxmebiT.
xelSekrulebis Tavisuflebis principidan gamomdinare, aseTi SeTanxme-
bisaTvis kreditoris Tanxmoba saWiro ar aris. movalesa da mesame pirs
Soris Sesrulebis Sesaxeb SeTanxmebis faqti ar xelyofs kreditoris in-
teresebs, rameTu kreditoris moTxovnis ufleba ganisazRvreba ara am
SeTanxmebiT, aramed misi movalesTan SeTanxmebiT (Sdr. Weiler, Schuldrecht
Allgemeiner Teil, 2012, §10, Rn 9. Faust, Burgerliches Gezetzbuch Allgemeiner Teil, 3
Auflage, 2013, S. 145).

 samoqalaqo brunvaSi movalis mier mesame pirisaTvis valdebulebis Ses-
rulebis dakisreba kreditorisaTvis SeiZleba cnobili gaxdes sxvadas-
xvagvari formiT. xSirad mesame piri Sesabamis dokumentebSi (gadaxdis
qviTari, sagadasaxado davaleba, zednadebi, miReba-Cabarebis aqti da a.S.)
miuTiTebs imis Sesaxeb, rom Sesruleba xdeba movalis nacvlad. zogjer,
mesame piri an TviTon movale werilobiT atyobinebs kreditors mesame
pirisaTvis valdebulebis Sesrulebis dakisrebis Sesaxeb. davis Tavidan
asacileblad, mizanSewonilia, Tuki samoqalaqo brunvis monawileebi me-
same pirisaTvis valdebulebis Sesrulebis dakisrebis SemTxvevaSi, kre-
ditors gaugzavnian werilobiT Setyobinebas, romelSic miTiTebuli iq-
neba im valdebulebis Sesaxeb, romelsac mesame piri asrulebs, aseve mesa-
me piris zusti saidentifikacio monacemebi, valdebulebis samarTleb-
rivi safuZveli (garigeba, deliqti, usafuZvlo gamdidreba da a.S.) da sxva.
amiT SemdgomSi Tavidan iqneboda acilebuli yovelgvari gaurkvevloba
(Sdr. Ermann(herausg.)/Ebert, §267, Handkommentar zum BGB, Band I, 13 Auflage,
2011, Rn 8).

 didi praqtikuli mniSvneloba eniWeba movalis nacvlad mesame piris mi-
er valdebulebis Sesrulebis institutis gamijvnas samoqalaqo samar-
Tlis iseTi institutisagan, rogoricaa valis gadakisreba (ssk is 203-e
muxli). valis gadakisreba warmoadgens sanivTosamarTlebriv garige-
bas, romelic absoluturad cvlis samarTlebrivi urTierTobis Tav-
dapirvel subieqtebs. garda amisa, valis gadakisrebisTanave wydeba moT-
xovnis uzrunvelsayofad gaTvaliswinebuli Tavdeboba da giravnoba,
Tuki Tavdebi an damgiravebeli Tanxmobas ar ganacxadeben am urTier-
Tobis gagrZelebaze. mesame piris mier movalis nacvlad valdebulebis
Sesrulebisas, uzrunvelyofis saSualebebi Zalas ar kargaven da isini
warmoadgenen movalis mimarT mesame piris moTxovnis uflebis dacvis
realur garantiebs (ix. damatebiT: z. WeWelaSvili, saxelSekrulebo sa-
marTali, Tb., 2008, gv. 143).

mesame piris mier valdebulebis Sesrulebis Sedegad warmoSobili samarTa-
lurTierTobis TiToeul monawiles gaaCnia Sesabamisi uflebebi da movale-
obebi. ekonomikuri TvalsazrisiT kreditorisaTvis sulerTia, Tu vin Seas-
rulebs movalis valdebulebas (gadascems nivTs, gadaixdis safasurs, qiras,
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gasamrjelos, vals da a.S.). kreditoris uari Sesrulebis miRebaze mxolod im
safuZvliT, rom valdebulebis Sesrulebas axdens ara movale, aramed mesame
piri, ewinaaRmdegeba samoqalaqo samarTalSi damkvidrebul keTilsindisie-
rebisa da gulisxmierebis principebs. amitomac valdebulebiTi samarTlis
normebi avaldebulebs kreditors, kanoniT gaTvaliswinebul SemTxvevebSi,
miiRos movalis nacvlad mesame pirisgan SeTavazebuli valdebulebis Sesru-
leba. amasTan, kreditoris es movaleoba valdebulebiTi urTierTobebis Se-
fardebiTi xasiaTidan gamomdinare, warmoadgens kreditoris valdebulebas
movalis da ara mesame piris winaSe. movalis nacvlad mesame piris mier kredi-
torisaTvis valdebulebis jerovani Sesruleba, aTavisuflebs movales kre-
ditoris winaSe valdebulebisagan. mesame piris mimarT movalis valdebule-
bebi ganisazRvreba massa da mesame pirs Soris warmoSobili samarTlebrivi
urTierTobiT (ix. damatebiT: g. vaSakiZe, samoqalaqo kodeqsis garTulebul
valdebulebaTa sistema, 2010, gv. 211).

 im SemTxvevaSi, rodesac movalesa da mesame pirs Soris ar aris raime
samarTlebrivi urTierToba anda igi baTilad iqna cnobili, Tumca ki
mesame pirma ukve ganaxorciela movalis nacvlad kreditoris mimarT
Sesruleba, mesame pirs aRar aqvs kreditorisgan Sesrulebis ukan gamoT-
xovis ufleba ssk-is 976 II g muxlis Tanaxmad. mesame pirs SeuZlia mxo-
lod movalis mimarT waradginos moTxovna usafuZvlo gamdidrebi-
dan gamomdinare. aseve im SemTxvevaSic, Tu mesame piri valdebulebis Ses-
rulebisas SecdomiT fiqrobda, rom asrulebda Tavis valdebulebas,
Tumca ki Seasrula sxva piris valdebuleba, aseT SemTxvevaSic valdebu-
leba ar wydeba da mesame pirs SeuZlia movales wauyenos usafuZvlo gam-
didrebidan gamomdinare moTxovna ssk-is 371-e, 976-e muxlis me-2 nawilisa
da ssk-is 986-e muxlebis safuZvelze _ pirs, romelic Segnebulad an Sec-
domiT sxvis valebs istumrebs, SeuZlia am pirs mosTxovos Tavisi xarje-
bis anazRaureba. miTiTebuli normis mixedviT, sxvisi valis gadaxda kon-
diqciuri valdebulebis safuZveli xdeba imis gamo, rom usafuZvlod da-
izoga sxvisi qoneba. igulisxmeba, rom piri Segnebulad an SecdomiT ake-
Tebs amas. orive SemTxvevaSi, valis gadamxdels ufleba aqvs, moiTxovos
usafuZvlod dazogilis ukan dabruneba (ix. damatebiT: b. zoiZe, saqar-
Tvelos samoqalaqo kodeqsis komentari, wigni me-3, muxli 371, Tb., 2001,
gv. 305).55

5 5 susg #as-559-2019, 04 dekemberi, 2019, aseve #as-578-2021, 5 oqtomberi, 2021, #as-1298-
2018, 22 marti, 2019.
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3.1.5. 383-e muxli

ssk-is 383-e muxlis SinaarsTan dakavSirebiT sakasacio palatam ganmar-
ta, rom:

 fuladia iseTi valdebuleba, romlis obieqtia gansazRvruli odenobis
fuladi Tanxis gadaxda. fulis funqcia rogorc kerZo, aseve sajaro sa-
marTlebriv urTierTobebSi identuria da Tavis TavSi moicavs Rirebu-
lebis/faseulobis Sefasebis, gadacemis, dagrovebis universalur SesaZ-
leblobas, agreTve warmoadgens angariSsworebis erTeuls. fuli samo-
qalaqo brunvaSi gacvlis sayovelTao saSualebaa. samoqalaqo brunvaSi
monawile TiToeul subieqts SeuZlia fulis gadaxdis sanacvlod miiRos
rame qonebrivi sikeTe, romelsac urTierTobis sxva subieqti gadascems
mas gadaxdili fulis sanacvlod. sayovelTao gacvlis saSualebis fun-
qcia fuls eniWeba misadmi samoqalaqo brunvis monawileTa ndobis gamo,
rameTu samoqalaqo brunvis TiToeuli monawile darwmunebulia, rom mo-
cemuli fuladi niSani daubrkoleblad miiReba meore piris mier saqon-
lis gadacemis sanacvlod, rom fuladi niSani mas aniWebs materialuri
sikeTis Tavisuflad arCevis SesaZleblobas. e. i. fulis msyidvelobiTi
SesaZlebloba damyarebulia misadmi samoqalaqo brunvis monawileTa ndo-
baze. fuladi niSnis Rirebuleba, iseve rogorc saqonlis Rirebuleba, ga-
nisazRvreba moTxovnisa da miwodebis TanafardobiT da arasdros ar war-
moadgens absolutur simyares.

 ssk-is 383-e muxlis Tanaxmad, fuladi valdebuleba gamoixateba erovnul
valutaSi. mxareebs SeuZliaT fuladi valdebuleba daadginon ucxour
valutaSic, Tu kanoniT es akrZaluli ar aris. valuta aris ama Tu im qvey-
nis fuladi erTeuli, romelic safuZvlad udevs qveynis fulad siste-
mas. saqarTvelos samoqalaqo kodeqsi mxareebs SesaZleblobas aZlevs fu-
ladi valdebuleba daadginon ucxour valutaSic. aseT SemTxvevaSi va-
lis valuta iqneba is fuladi erTeuli, romelSic gamoixateba (gamoiT-
vleba) fuladi valdebulebis Tanxa, xolo gadaxdis valutaa is fuladi
niSnebi, romelic iTvleba fuladi valdebulebis Sesrulebis saSuale-
bad. saqarTveloSi gadaxdis valutas warmoadgens erovnuli valuta _
lari (ix. damatebiT: b. zoiZe, saqarTvelos samoqalaqo kodeqsis komen-
tari, wigni mesame, muxli 383, Tbilisi, 2001, gv. 331).

 fuladi valdebulebis SesrulebasTan dakavSirebiT didi mniSvneloba aqvs
valdebulebis warmoSobis momentidan misi Sesrulebis momentamde fulis
kursis (msyidvelunarianobis) Secvlas (gazrda an Semcireba). movale val-
debulia vali daabrunos fuladi niSnebis imave raodenobiT, romelic Se-
esabameba valdebulebis warmoSobis dros. fuladi valdebulebis Sesru-
lebis am princips ̀ nominalizmis~ principi ewodeba da igi aRiarebulia yve-
la ganviTarebuli qveynis kanonmdeblobiTa da sasamarTlo praqtikiT.

 fuladi valdebuleba Sesrulebulad iTvleba fuladi erTeulis nomi-
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nalebis odenobis dafarviT da ara am ukanasknelTa msyidvelunariano-
bis safuZvelze, rac, rogorc wesi, droSi cvalebadi kategoriaa. saer-
TaSoriso fuladi reJimis Seuferxebeli funqcionireba asocirdeba
kursis cvalebadobis stabilurobasTan. fulis msyidvelobiTunariano-
bis cvalebadoba ar cvlis valis Tanxas, ar warmoadgens gadasaxdeli Tan-
xis gadafasebis safuZvels. aRniSnuli cvlilebebis miuxedavad, fulis
msyidvelobiTunarianoba nominalis mixedviT ganisazRvreba. fulis kur-
sze saubrisas mxedvelobaSi unda iqnes miRebuli ara erovnuli valutis
mimarTeba ucxo qveynis valutasTan, aramed konkretuli fulis erTeu-
lis, rogorc sagadamxdelo saSualebis msyidvelobiTunarianoba.56

3.1.6. 389-e muxli

sakasacio palatam ganmarta, rom:

 ssk-is 389-e muxlis normatiuli Sinaarsi awesrigebs iseT samarTalur-
TierTobas, rodesac saxezea fuladi valdebuleba, ra drosac, fuladi
valdebulebis odenoba gansazRvrulia, Tumca, valdebulebis warmoSo-
bis dRidan valdebulebis Sesrulebis dRemde valutis kursi an fulis
erTeuli Seicvala. normis mizani sabazro ekonomikis ganviTarebis xel-
Sewyoba, samoqalaqo brunvis stabilurobis uzrunvelyofaa. Sesabamisad,
normis ganmarteba rogorc sityvasityviTi, aseve logikuri da Sinaar-
sobrivi, swored aRniSnuli miznis gaTvaliswinebiT unda moxdes. normis
swori interpretaciisaTvis ki, dadgenil unda iqnes normaSi gamoyene-
bul terminTa zusti mniSvneloba, raTa Tavidan iqnes acilebuli samar-
Tlis Teoriisa da sasamarTlo praqtikis urTierTSeusabamoba. ̀ nomina-
lizmis principis~ mixedviT, movale valdebulia vali daabrunos fula-
di niSnebis imave raodenobiT (nominaliT), romelic valdebulebis war-
moSobis dros Seesabameboda. kanonmdeblobaSi asaxuli es principi, va-
lis gadaxdisas yuradRebas uTmobs ara gadasaxdeli nominalis msyidve-
lobaunarianobas, aramed Tavad nominals da fuladi niSnebis raodeno-
bas. nominalizmis principis Sesabamisad, valdebulebis sagani fuladi er-
Teulebis raodenobaa da ara fulis msyidvelobaunarianoba.

 sakasacio palatam aseve ganmarta, rom ̀ nominalizmis principi~ SeiZleba
CaiTvalos samoqalaqo brunvaSi sajaro wesrigis gamoxatulebad. ̀ nomi-
nalizmis principidan~ gamomdinare 1 lari udris 1 lars nebismier viTa-
rebaSi, miuxedavad imisa, xdeba fulis msyidvelobiTiunarianobis gaz-
rda Tu Semcireba. Tuki mxareebi iTvaliswineben fulis kursis SesaZlo
cvlilebebs, maT SeuZliaT sxvadasxva daTqmiT Tavi daizRvion uaryofi-
Ti Sedegebisagan. Tu amas ar eqneba adgili, nominalizmi samarTlis obi-
eqturi nebiT, savaraudo piroba iqneba da, Sesabamisad, mxareebic Tavi-

5 6 susg #as-1027-2021, 17 dekemberi, 2021.
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anT Tavze aiReben misgan mosalodneli uaryofiTi Sedegebis risksac: va-
lis gadaxdis momentSi, Tuki gazrdilia fulis msyidvelobiTunariano-
ba, es kreditoris sasargeblod metyvelebs da movales araviTari ufle-
ba ara aqvs valis dabrunebisas Tavis sasargeblod daeyrdnos am garemoe-
bas. Tu valis gadaxdis momentSi Semcirebulia fulis msyidvelobiTuna-
rianoba, maSin am riskis matarebeli avtomaturad xdeba kreditori da
masac ara aqvs ufleba es garemoeba gamoiyenos movalis sawinaaRmdegod.
`nominalizmis principis~ arsi swored imaSi mdgomareobs, rom valdebu-
li piri kreditors fulad niSnebs imave raodenobiT ubrunebs, rac val-
debulebis warmoSobis dros Seesabameba. am dros fulis msyidvelobauna-
rianoba mxedvelobaSi ar miiReba.

 fulis msyidvelobiTunarianobis Secvlisagan gansxvavdeba iseTi SemTxve-
vebi, rodesac xdeba valutis Secvla, anu Zveli fuladi erTeuli icvleba
axali fuladi erTeuliT (magaliTad, kuponi Seicvala lariT). am SemTxve-
vaSi fulis niSnebis Secvlisas gadacvliT urTierTobebs safuZvlad unda
daedos saqarTvelos erovnuli bankis mier dadgenili is kursi, romelic
valutis Secvlis dRes arsebobda fulis am erTeulebs Soris.

 ssk-is 389-e muxliT gaTvaliswinebuli ̀ nominalizmis principi~ mniSvne-
lovani diskomfortis Semqmnelia valdebulebiT samarTlebrivi urTi-
erTobaSi monawile mxareebisTvis. Tumca arsebobs berketi fulis msyid-
velobiTunarianobis Secvlis Sedegad warmoqmnili zianis Tavidan asa-
cileblad, kerZod, Tu mxareebi saxelSekrulebo daTqmiT gaiTvaliswi-
neben fulis kursis (msyidvelobiTunarianobis) SesaZlo cvlilebebs, isini
SeZleben Tavidan aicilon am garemoebis Sedegad warmoSobili usiamov-
neba. Sesabamisad, xelSekrulebaSi gakeTebuli sxvadasxva saxis daTqmebi
warmoadgens erTgvari dazRvevis saSualebas uaryofiTi Sedegebis ris-
kisagan, xolo aseTi daTqmebis gauTvaliswineblobis SemTxvevaSi, Tavis-
Tavad imoqmedebs ̀ nominalizmis principi.~ ̀ nominalizmis principi~ Se-
iZleba Sefasdes, rogorc ekonomikuri gagebiT fulis gadafasebis dauS-
veblobis wesis normatiuli safuZveli. ekonomikuri faqtorebiT ganpi-
robebuli ryevebi ar cvlis fulis funqciur daniSnulebasa da nomina-
lur RirebulebaSi dafiqsirebuli valdebulebis moculobas.

 `nominalizmis principi~ miesadageba mxolod gadaxdis valutis msyid-
velobiTunarianobis Secvlas da dauSvebelia am principis gamoyene-
bis sakiTxis dasma maSin, rodesac saubaria erovnuli valutis ucxo
qveynis valutis kursTan cvalebadobaze. valis valutisa da gadaxdis
valutis kursebs Soris gadaangariSebis valdebuleba mxolod im SemTxve-
vaSi SeiZleba warmoiSvas, Tu vadamosuli valdebulebis warmoSobis dRe
da valdebulebis faqtobrivad Sesrulebis dRe erTmaneTs ar emTxveva.57

5 7 susg #as-1027-2021, 17 dekemberi, 2021, aseve susg-ebi: #as-396-2020, 31 marti, 2021, #as-
349-2021, 11 ivnisi, 2021, #as-130-122-2017, 24 marti, 2017.
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3.1.7. 398-e muxli

 sakasacio sasamarTlom araerT ganCineba/gadawyvetilebaSi ganmarta,
rom yvela samarTlebriv sistemaSi valdebulebis Sesruleba warmoadgens
valdebulebiTi samarTlis erT-erT umniSvnelovanes instituts. val-
debulebis Sesrulebis legitimuri saxelSekrulebo interesi samar-
Tlebrivi dacvis TvalsazrisiT, gansakuTrebuli sikeTea nebismier sa-
marTlebriv sistemaSi. saxelSekrulebo valdebuleba unda Sesruldes
jerovnad, keTilsindisierad, daTqmul drosa da adgilas. am moTxovne-
bis Seusrulebloba ukve valdebulebis darRvevaa. valdebulebis dar-
RvevisaTvis samoqalaqosamarTlebrivi pasuxismgebloba gamoxatulebas
hpovebs movaleze kanoniT dadgenili qonebrivi zemoqmedebis zomebSi. sa-
moqalaqosamarTlebrivi urTierTobis monawile, romelic arRvevs val-
debulebas, pasuxs agebs dazaralebulis winaSe. dazaralebuls ufleba
aqvs, moiTxovos darRveuli uflebis dacva (ix.: m. Todua/h. vilemsi, val-
debulebiTi samarTali, Tbilisi, 2006, 37).

 sakasacio sasamarTlom ganmarta, rom kanonierad miRweuli SeTanxmeba
mxareebisTvis ikavebs kanonis adgils. xelSekrulebis daurRvevlobis
principidan saxelSekrulebo samarTlianobis principis uzrunvelsayo-
fad arsebobs ramdenime gamonaklisi, romelTa dacvac iseve mniSvnelo-
vania, rogorc Tavad ̀ pacta sunt servanda~-s uzenaesi wesis aRsruleba. kon-
kretuli saxelSekrulebo valdebulebis Sesruleba saxelSekrulebo sa-
marTlis am uzogades mizanTan winaaRmdegobaSi ar unda aRmoCndes, ri-
Tac SeiZleba safrTxe Seeqmnas samoqalaqo brunvis monawileTa Soris uf-
leba movaleobebis keTilsindisierad ganxorcielebis kerZosamarTleb-
riv Rirebulebas. individualur saxelSekrulebo interessa da kerZo sa-
marTlis dacviTi, samarTlebrivi wesrigis uzrunvelmyof funqcias So-
ris dilemis, winaaRmdegobis arsebobisas, sasamarTlo aRiWurveba saxel-
Sekrulebo urTierTobaSi legitimuri Carevis ZalmosilebiT.

 iuridiul mecnierebaSi aRiarebulia, rom Secvlili garemoebebi for-
smaJorisa (romanul samarTalSi _ vis major) da Sesrulebis garTulebis
(Hardship) or fundamentur, sabaziso koncefcias afuZnebs Tanamdevi sa-
marTlebrivi SedegebiT, kerZod, Sesrulebis garTuleba gulisxmobs obi-
eqturad ganxorcielebadi valdebulebis Sesrulebis ukidures damZime-
bas, romelic obieqturad ar gamoricxavs Sesrulebis SesaZleblobas da
romlis pirobebSic upirvelesi samarTlebrivi dacvis saSualeba Secvli-
li garemoebebisadmi xelSekrulebis misadagebaa. forsmaJori ki, gansxva-
vebuli samarTlebrivi winapirobebiT fuZndeba, romelic Tanamdev Sede-
gad Sesrulebis valdebulebisagan gaTavisuflebas moiazrebs. nebismi-
er SemTxvevaSi, adaptaciis SeuZleblobisas, dazaralebuli mxarisaT-
vis ucvlelad xelmisawvdomi rCeba xelSekrulebidan gasvlis/Sew-
yvetis (grZelvadian urTierTobaSi) moTxovnebi. kreditoris sur-
vili, gadaxedos xelSekrulebis pirobebs, gasaTvaliswinebelia, xo-
lo xelSekrulebis Sewyveta (ex nunc SedarebiT) /gasvla (ex ante mniS-
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vnelobiT) rCeba dazaralebuli mxaris dacvis Seucvlel meqanizmad.

 sakasacio sasamarTlos ganmartebiT xelSekrulebis safuZvlis rRveva
simptomaturad xuTi elementisagan Sedgeba: 1) xelSekrulebis dadebis
Semdeg Seicvala garkveuli garemoebebi (obieqturi safuZveli _ ssk-is
398-e muxlis I nawili) an erToblivi warmodgenebi araswori aRmoCnda (su-
bieqturi safuZveli _ ssk-is 398 muxlis II nawili); 2) es garemoebebi an
warmodgenebi iqca xelSekrulebis safuZvlad; 3) garemoebaTa cvlileba
iyo moulodneli; 4) cvlilebaTa gaTvaliswinebis SemTxvevaSi mxareebi
ar dadebdnen xelSekrulebas an dadebdnen xelSekrulebas sxva SinaarsiT
(es sakvanZo elementi momdinareobs vindSaidis ̀ pirobis Teoriidan~, rom-
lis Tanaxmadac: ganmsazRvrelia piroba, romlis arsebobis gareSec xel-
Sekruleba ar daideboda da ara piroba, romlis arsebobis SemTxvevaSic
xelSekruleba daideboda); 5) cvlileba imdenad arsebiTia, rom erT-erT
mxares ar SeiZleba valdebulebis ucvlelad Sesruleba an xelSekrule-
baSi darCena moeTxovos (ix. damatebiT: giorgi vaSakiZe, samoqalaqo ko-
deqsis garTulebul valdebulebaTa sistema, Tb., 2010, gv. 213).

 ssk-is 398-e muxlis mesame nawilis Tanaxmad, mxareebi jer unda Seecadon
xelSekruleba miusadagon Secvlil garemoebebs. Tuki SeuZlebelia xel-
Sekrulebis misadageba Secvlili garemoebebisadmi an meore mxare amas ar
eTanxmeba, maSin im mxares, romlis interesebic dairRva, SeuZlia uari
Tqvas xelSekrulebaze. ̀ xelSekrulebis RirebulebiTi parametrebis Sec-
vla xelSekrulebis moqmedebis mTeli periodis ganmavlobaSi dauSvebe-
lia mxareTa werilobiTi SeTanxmebis gareSe, garda ssk-is 398-e muxliT
gaTvaliswinebuli SemTxvevebisa.~58

konkretul saqmeSi mosarCelem Tanxis dabrunebis moTxovna im garemoebaze
daamyara, rom sakanonmdeblo cvlilebis Sedegad is gaTavisuflebuli iyo
dRg-s gadaxdisagan. Sesabamisad, mosarCelis mier cvlilebis Semdeg usafuZ-
vlodaa sadavo Tanxa gadaxdili. sakasacio sasamarTlom marTebulad Seafa-
sa sarCelis uaryofa Semdegi motivaciiT:

 sasamarTlos ganmartebiT sagadasaxado kodeqsSi ganxorcielebuli
cvlileba warmoadgenda, ara mxareTa Soris gaformebuli xelSekrule-
bis mTlianad an nawilobriv gabaTilebis an Sewyvetis safuZvels, aramed
es sakanonmdeblo cvlileba safuZvels warmouSobda mosarCeles ssk-is
398-e muxlze dayrdnobiT esargebla Secvlili garemoebisadmi xel-
Sekrulebis pirobaTa misadagebis uflebiT. sagadasaxado kanonmdeb-
lobaSi ganxorcielebuli cvlilebis Sedegad Seicvala myidvelis mier
Sesasrulebeli valdebulebis mimarT arsebuli garemoeba, rac swored
mosarCeles (myidvels) warmouSobda xelSekrulebis pirobebis cvlile-
bis, Secvlili garemoebisadmi misadagebis moTxovnis uflebas.

5 8 susg #as-631-2021, 28 dekemberi, 2021, aseve susg-ebi: #as-1056-2021, 17.12.2021, susg #as-
1056-2021, 17.12.2021, #as-309-295-2012, 26.03.2012.
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 Secvlili garemoebebisadmi xelSekrulebis misadageba SesaZlebelia, gan-
xilul iqnes rogorc damatebiTi Sesrulebis nairsaxeoba, romliTac aR-
sruldeba mxareTa saxelSekrulebo neba. xelSekruleba ar SeiZleba gan-
xilul iqnes garemomcveli garemoebebis mxedvelobaSi miuReblad. xel-
Sekrulebis misadageba mniSvnelovnad Secvlili garemoebebisadmi ar
cvlis mxareTa nebas, aramed Secvlili garemoebebis pirobebSi mxareTa
Tavdapirveli ganzraxvis, namdvili nebis dadgenis saSualeba xdeba. mxa-
reTa neba xelSekrulebis dadebis etapze misi aRsrulebaa da Secvlili
garemoebebisadmi misadagebac xelSekrulebis aRsrulebis da Sesabamisad,
mxareTa nebis ganxorcielebis winapirobaa.

 Secvlili garemoebebisadmi xelSekrulebis misadagebis procesSi, rode-
sac arsebobs Seusabamoba, darRveuli wonasworoba mxareTa urTierTsa-
nacvlo Sesrulebas Soris, SesaZlebelia, ganxorcieldes saxelSekru-
lebo fasis modificireba pirveladi saxelSekrulebo valdebulebis
samarTlebriv reJimSi, romlis meSveobiTac SesaZlebeli xdeba saxel-
Sekrulebo urTierTobis gagrZeleba ganaxlebuli pirobebiT da xelSek-
rulebis Tanxis Semcirebis safuZvelze mxareTa araekvivalentur Sesru-
lebaTa dabalanseba.

gansaxilvel SemTxvevaSi, mosarCeles ssk-is 398-e muxliT dadgenili ufle-
biT ar usargeblia da mxareTa Soris SeTanxmebuli werilobiTi formiT ar
mouTxovia xelSekrulebis pirobaTa misadageba Secvlili garemoebisadmi,
rac imas niSnavs, rom myidvelis mier saxelSekrulebo urTierTobis fargleb-
Si nakisri valdebuleba ucvleli darCa. amasTan, mosarCele warmoadgens sak-
maod msxvil kompanias, romlis 100%-iani wilis mflobeli aris saxelmwifo,
rac kidev ufro amyarebs im prezumfcias, rom xelSemkvreli mxareebisTvis,
miT ufro, mosarCelisTvis, cnobili iyo sakanonmdeblo cvlilebis Sesaxeb
da miuxedavad amisa, xelSekrulebiT gaTvaliswinebuli valdebulebis Ses-
ruleba ganxorcielda pirobaTa Seucvlelad.59

konkretul davaSi, romelSic mosarCelem moiTxovda nardobis xelSekrule-
biT gansazRvruli sagnis nacvlad sxva sagnis mikuTvnebas 398-e muxlze miTi-
TebiT, sakasacio palatam 398-e muxlis danawesi Semdegnairad ganmarta:

 Tavad valdebulebis Seusrulebloba ̀ Secvlil garemoebad~ ver miiCne-
va. norma ganamtkicebs SemTxvevas, rodesac mxares xelSekrulebis uc-
vleli pirobebiT dacva ar SeiZleba moeTxovos, radgan garemoebebi, ro-
melic xelSekrulebis safuZveli gaxda, Seicvala an mxareebma xelSekru-
leba daukavSires warmodgenas, romelic SemdgomSi araswori aRmoCnda.
normis pirveli nawilis mixedviT, ̀ garigebis safuZvlis darRvevis~ wina-
pirobebi Sesrulebulad rom CaiTvalos, saWiroa Semdegi garemoebebis
arseboba: xelSekrulebis dadebis Semdgom garemoebebi unda Seicvalos

5 9 susg #as-251-2021, 11 ivnisi, 2021.
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arsebiTad; es garemoebebi unda iyos xelSekrulebis dadebis safuZveli;
Tu xelSekrulebis mxareebi am cvlilebas gaiTvaliswinebdnen, ar dadeb-
dnen xelSekrulebas an dadebdnen sxva SinaarsiT; xelSekrulebis Seuc-
vlelad ZalaSi datoveba miuRebeli unda iyos xelSekrulebis erTi mxa-
risaTvis calkeuli SemTxvevis yvela garemoebis gaTvaliswinebiT (Sdr.
ix: ian kropholeri, gsk-is komentari, Tb., 2014, gv. 217).

 ssk-is 398.1 muxlis Sinaarsis mixedviT, gamovlenili unda iyos iseTi obi-
eqturi safuZvlis moSla, rodesac xelSekrulebis dadebis dros mxare-
Ta neba efuZneba erTi mxaris warmodgenebs, romlebic cnobili iyo meore
mxarisaTvis da gaprotestebis gareSe iqna miRebuli an mxareTa neba emya-
reba orive mxaris erTobliv warmodgenebs garkveuli garemoebebis arse-
bobis an momavalSi warmoSobis Sesaxeb. xelSekrulebis misadagebis safuZ-
veli SesaZloa, gaxdes mxolod is mcdari warmodgenebi, romlebic saer-
To riskis sferos miekuTvneba. Sesabamisad, gasaTvaliswinebelia, rom
cvlilebis gamomwvevi faqtorebi an Tavad cvlileba movalis riskis sfe-
ros ar unda miekuTvnebodes (ix.: g. vaSakiZe, samoqalaqo kodeqsis komen-
tari, wigni III, Tbilisi 2019, muxli 398). amdenad, Secvlili garemoebebi-
sadmi xelSekrulebis misadageba xdeba, rodesac misi Sesruleba garTul-
da anda SeuZlebeli gaxda raime gauTvaliswinebeli mizezis gamo, romel-
zedac arcerTi mxare ar aris pasuxismgebeli.

valdebulebis Sesrulebis SeuZlebloba gulisxmobs namdvil (obieqtur da
subieqtur) da ara faqtobriv SeuZleblobas. finansuri saxsrebis uqonloba
ar iwvevs valdebulebisagan gaTavisuflebas Sesrulebis SeuZleblobis sa-
fuZvliT (`Geld muss man haben~). Sesabamisad, mocemul SemTxvevaSi, xelSekru-
lebis Sesrulebis SeuZleblobis winapirobebis ararsebobis gamo, sasamar-
Tlom amxanagobas daakisra mosarCelis winaSe aRebuli valdebulebis Sesru-
leba.60

3.1.8. 403-e muxli

 sargeblis asanazRaurebel periodTan dakavSirebiT, sasamarTlom gan-
marta, rom ssk-is 625-e muxlidan gamomdinare sargeblis (procentis) ga-
daxdis valdebuleba, romelic mxareebma gaiTvaliswines sesxis xelSek-
rulebisaTvis, SeiZleba arsebobdes mxolod xelSekrulebis moqmede-
bis vadaSi. 625-e muxliT gaTvaliswinebuli procenti, romelic Tavisi
SinaarsiT sargebelia, gansxvavdeba 403-e muxliT gaTvaliswinebuli pro-
centisagan, romelic is ziania, rac ganicada kreditorma fuladi Tanxis
gadaxdis valdebulebis darRvevis gamo.

6 0 susg #as-964-2020, 26 ianvari, 2022, aseve susg-ebi: #as-54-2021, 30 noemberi, 2021, #as-
1076-996-2017, 19 aprili, 2019.
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 403-e muxliT sarCelis dakmayofilebisaTvis aucilebelia Semdegi piro-
bebis arseboba: movales Sesasrulebeli unda hqondes fuladi valdebu-
leba; fuladi valdebulebis Sesrulebis vada unda iyos darRveuli; fu-
ladi Tanxis gadaxdis vadis gadacilebisaTvis unda arsebobdes mxare-
Ta SeTanxmeba procentis Taobaze. vinaidan sadavo SemTxvevaSi ar mom-
xdara sargeblis gaTvaliswineba vadis gadacilebisTvis, sargeblis mxo-
lod xelSekrulebis moqmedebis periodze daricxva marTebulia.61

3.1.9. 405-e, 352-e muxlebi

konkretuli davis fabulis mixedviT, sisxlis samarTalwarmoebaSi sarCeli
dakmayofilda da mopasuxes sasamarTlos kanonier ZalaSi Sesuli ganaCeniT
daekisra nivTis Rirebulebis anazRaureba. sasamarTlom sarCeli xelSek-
rulebaze uaris Tqmisa da nivTis dabrunebis moTxovniT uaryo.

 sasamarTlom ganmarta, rom radgan mosarCelem sasamarTlos gadawyve-
tilebiT dadgenili moTxovnis realizaciis mizniT, ar mimarTa aravi-
Tar zomebs, maT Soris gadawyvetilebis iZulebiT aRsrulebis SesaZleb-
lobas, riTac realurad uari Tqva sasamarTlos gadawyvetilebiT dad-
genili uflebiT sargeblobaze, mas ar warmoeSoba mopasuxis mier nivTis
Rirebulebis gadauxdelobis gamo, xelSekrulebaze uaris Tqmisa da niv-
Tis dabrunebis moTxovnis ufleba. mxolod gadawyvetilebis aRsrule-
bis SeuZleblobis SemTxvevaSi, rac gamowveulia obieqturi garemoebe-
biT _ valdebuli piris gadaxdisuunarobiT, iqneboda mosarCele ufle-
bamosili, waeyenebina sadavo urTierTobidan gamomdinare, meoradi moT-
xovnebi mopasuxisaTvis.

 sakasacio palatam ganmarta, rom xelSekrulebidan gasvlis moTxovnis
kanonismieri winapirobebia: a) xelSekrulebis namdviloba (unda akmayo-
filebdes garigebis namdvilobis zogad pirobebs); b) zogadi wesis mixed-
viT, movalis mxridan xelSekrulebis mniSvnelovani (arsebiTi) darRveva
(darRveva arsebiTi xasiaTisaa, Tu movalis mxridan ZiriTadi valdebu-
lebis darRvevis gamo, faqtobrivi Sesrulebis daniSnulebisamebr gamo-
yeneba SeuZlebeli xdeba an ikargeba momavalSi misi Sesrulebis imedi an-
da kreditors ekargeba Sesrulebisadmi interesi; g) xelSekrulebidan
gasvlis Sesaxeb gancxadebis gakeTebiT monawile mTlianad gadis xelSek-
rulebidan, radganac kanoniT dauSvebelia xelSekrulebidan nawilob-
rivi gasvla; d) miuxedavad valdebulebis mniSvnelovani darRvevisa, mo-
vales ar SeuZlia kreditors mosTxovos xelSekrulebis ZalaSi datove-
ba; e) valdebulebis darRvevisaTvis kreditori mTlianad an umTavresad
ar aris pasuxismgebeli; v) moTxovnas ar upirispirdeba Sesagebeli, rome-

6 1 susg #as-889-2021, 3 noemberi, 2021, aseve susg-ebi: #as-1701-1685-2011, 22 oqtomberi,
2012, #as-408-381-2017, 30 ivnisi, 2017.
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lic ukve warmodgenilia an wardgenili iqneba dauyovnebliv movalis mi-
er, Tuki kreditori uars ityvis xelSekrulebaze (magaliTad, Sesagebe-
li valdebulebis gaqviTvaze); z) saxezea kreditoris mier Sesagebeli iu-
ridiuli moqmedeba _ xelSekrulebidan gasvlisaTvis micemuli gonivru-
li vada, Tu xelSekrulebiT aseTi vada ar yofila dadgenili anda, Tu
valdebulebis darRvevis xasiaTidan gamomdinare, ar gamoiyeneba dama-
tebiTi vada _ gafrTxileba.62

 sakasacio palatam doqtrinasa da sasamarTlo praqtikaze dayrdno-
biT, ssk-is 405-e da 352-e muxlebis gaanalizebis safuZvelze aseve gan-
marta, rom xelSekrulebidan gasvlis ufleba kanonmdeblis mier xel-
Sekrulebis erT-erTi mxarisaTvis miniWebuli uflebaa da misi Tavise-
bureba imaSia, rom amisTvis ar aris aucilebeli meore mxaris Tan-
xmoba. es Tavisebureba ganapirobebs imasac, rom xelSekrulebidan
gasvlis ufleba aris aRmWurveli ufleba da moTxovnis uflebebisa-
gan gansxvavebiT masze ar vrceldeba xandazmuloba. igi SeiZleba xel-
Sekrulebis erT-erTi mxaris mier nebismier dros iqnes gamoyenebuli, Tu-
ki, arsebobs kanoniT amomwuravad gansazRvruli xelSekrulebidan gas-
vlis safuZvlebi da wesebi (saqarTvelos samoqalaqo kodeqsis 405-e, 352-
359-e muxlebi).63/64

3.1.10. 408-e, 411-e muxlebi

 ssk-is 411-e muxli norma ar warmoadgens moTxovnis damoukidebel safuZ-
vels. es muxli akonkretebs ssk-is 408-e muxlSi mocemul zianis anazRau-
rebis princips imis Sesaxeb, rom ziani unda anazRaurdes srulad. Tavis
mxriv, ssk-is 408-e muxlis gamoyeneba ukavSirdeba movalis mier valdebu-
lebis darRvevas. swored movalis mier valdebulebis darRveva aniWebs
uflebas kreditors, moiTxovos valdebulebis darRveviT gamowveuli
zianis anazRaureba ssk-is 394.1 muxlis safuZvelze.65

 zianis anazRaureba miekuTvneba meorad/damatebiT moTxovnebs da moT-
xovna warmoiSoba maSin, rodesac pirveladi moTxovnis Sesrulebisas Cnde-

6 2 susg #as-742-2021, 02 dekemberi, 2021, ix. damatebiT: m. Todua/h. vilemsi, valdebulebiTi
samarTali, Tbilisi, 2006, 56; h. biolingi/p. lutringhausi, saqarTvelos samoqalaqo ko-
deqsis calkeuli moTxovnis safuZvlebis sistemuri analizi, Tbilisi, 2009, gv. 39; aseve,
susg #as-1003-924-2017, 01 dekemberi, 2017.

6 3 susg #as-1361-2020, 11 marti, 2021, ix. aseve, lado Wanturia, saqarTvelos samoqalaqo
kodeqsis komentari, wigni 3, muxli 352-e, Tbilisi, 2001 weli, gv. 233; m. Todua, h. vilemsi,
valdebulebiTi samarTali, Tbilisi, 2006 weli, gv. 41; susg-ebi: #as-1565-2018, 30 aprili,
2020; #as-38-38-2018, 08 ivnisi, 2018; #as-1189-1119-2015, 23 marti, 2016.

6 4 SeniSvna: xelSekrulebidan gasvlis xandazmulobaze damatebiT ix. xandazmuloba xelSek-
rulebidan gasvlisas gv.24

6 5 susg #as-1224-2019, 16 ianvari, 2020, aseve #as-678-649-2016, 16 dekemberi, 2016.
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ba problema. problema SeiZleba mdgomareobdes valdebulebis Seusru-
leblobaSi, arajerovan SesrulebaSi an xelSekrulebidan gamomdinare
sxva valdebulebis darRvevaSi. zianis anazRaurebis meoradi moTxovnis
ufleba SesaZlebelia gamoyenebul iqnes nebismieri saxis valdebulebis
darRveviT gamowveuli zianis arsebobisas.66

 ssk-is 394.1., 408.1., 411., 412 normebis amosavali debuleba imaSi mdgomare-
obs, rom anazRaurebas eqvemdebareba miuRebeli Semosavali, anu anacdu-
ri mogeba (lucrum cessans). miuRebeli Semosavali savaraudo Semosavalia.
yuradReba unda mieqces imas, ramdenad mosalodneli iyo misi miReba. mi-
uRebeli Semosavali Tavisi bunebiT gulisxmobs ̀ wminda ekonomikur da-
nakargs~ (pure economic loss). imisaTvis, rom Semosavali miuReblad CaiTva-
los, mas pirdapiri da uSualo kavSiri unda hqondes movalis mier valde-
bulebis darRvevasTan. pirdapir kavSirSi igulisxmeba movlenebis, moq-
medebisa da damdgari Sedegis is logikuri bma, romelic ar tovebs Semo-
savlis miRebis realur SesaZleblobasTan dakavSirebuli eWvis safuZ-
vels.

 zianis anazRaurebis, rogorc pirvandeli mdgomareobis aRdgenis val-
debulebaSi, im faqtobrivi mdgomareobis aRdgena igulisxmeba, romelic
iarsebebda, rom ara valdebulebis darRveva (Total reparation-is principi).
amasTanave, mniSvneloba ara aqvs, Tu ramdenad maRalia movalis braleu-
lobis (ganzraxva Tu gaufrTxilebloba) xarisxi zianis dadgomaSi. Tum-
ca, es wesi izRudeba, Tu kreditori Tanabraleulia. sruli anazRaureba
exeba ara saerTod zians, romelic SeiZleba vinmem ganicados, aramed im
zians, romelic samoqalaqo pasuxismgeblobis saerTo safuZvlebidan ga-
momdinare anazRaurebadia. anazRaurebas eqvemdebareba is ziani, rome-
lic movalisaTvis winaswar iyo savaraudo da warmoadgens zianis gamom-
wvevi moqmedebis uSualo Sedegs, rodesac xelSekrulebis mxare kisru-
lobs valdebulebas, mas mxedvelobaSi aqvs mxolod im riskis aReba, rome-
lic kanonzomierad aris dakavSirebuli xelSekrulebis SesrulebasTan.
aRniSnulidan gamomdinare, misgan SeiZleba moTxovnil iqnes mxolod im
zianis anazRaureba, romelic xelSekrulebis darRvevis normalur Sede-
gad aRiqmeba.67

 ssk-is 412-e muxli movales aTavisuflebs iseTi riskebisagan, rac miuRe-
belia qonebrivi pasuxismgeblobis Cveulebrivi principebisaTvis da mo-
sarCelem unda daamtkicos, rom mis mier gancdili ziani aris xelSekru-
lebis darRvevis Cveulebrivi Sedegi.

 zianis anazRaurebis mavaldebulebeli garemoebis ararsebobis SemTxve-
vaSi navaraudebi samarTlebrivi mdgomareobis aRdgenis orientiri gan-

6 6 susg #as-556-2021, 29 seqtemberi, 2021.
6 7 susg #as-154-2021, 01.04.2022, aseve #as-754-2021, 02.12.2021.
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mtkicebulia ssk-is 408-e muxlSi, romlis normatiuli miznidan gamomdi-
nareobs, rom ganxorcieldes im viTarebis aRdgena, romelic iarsebebda
zianis anazRaurebis mavaldebulebeli garemoebis dadgomamde, e.i. val-
debulebis darRvevamde. normidan gamomdinareobs daskvna, rom ziani aris
is qonebrivi danaklisi, romelic ar iarsebebda valdebulebis darRvevis
ararsebobis SemTxvevaSi, e.i. valdebulebis jerovani Sesrulebis piro-
bebSi.68

 ssk-is 411-e muxli kidev ufro akonkretebs 408-e muxlSi mocemuli zianis
srulad anazRaurebis princips. sruli anazRaureba exeba ara saerTod
zians, romelic SeiZleba vinmem ganicados, aramed im zians, romelic sa-
moqalaqo pasuxismgeblobis saerTo safuZvlebidan gamomdinare anazRa-
urebadia. anazRaurebas eqvemdebareba is ziani, romelic movalisaTvis
winaswar iyo savaraudo da warmoadgens zianis gamomwvevi moqmedebis uSu-
alo Sedegs. rodesac xelSekrulebis mxare kisrulobs valdebulebas, mas
mxedvelobaSi aqvs mxolod im riskis aReba, romelic kanonzomierad aris
dakavSirebuli xelSekrulebis SesrulebasTan. aRniSnulidan gamomdina-
re, misgan SeiZleba moTxovnil iqnes mxolod im zianis anazRaureba, rome-
lic xelSekrulebis darRvevis normalur Sedegad aRiqmeba. imave kodeq-
sis 412-e muxli movales aTavisuflebs iseTi riskebisagan, rac miuRebe-
lia qonebrivi pasuxismgeblobis Cveulebrivi principebisaTvis. mosar-
Celem unda daamtkicos, rom mis mier gancdili ziani aris xelSekrulebis
darRvevis Cveulebrivi da normaluri Sedegi. zianis savaraudoba dgin-
deba gonivrulobis TvalsazrisiT da ar ganisazRvreba konkretuli xel-
Sekrulebis damrRvevis subieqturi SesaZleblobebiT. movalem ziani yo-
velTvis unda aanazRauros, magram xelSekrulebiT nakisri riskis far-
glebSi.69

3.1.10.1. zianis anazRaureba xelSekrulebis
aramarTlzomieri Sewyvetisas

 sakasacio palatam ganmarta, rom saxelSekrulebo valdebulebis darRve-
va TavisTavad ar afuZnebs xelSekrulebis Sewyvetis uflebas. valdebu-
lebis darRveva obieqturi masStabiT unda gaizomos. zogadad, ormxrivi
xelSekrulebis Sewyvetis ufleba warmoiSoba, miuxedavad imisa, Tu ra ti-
pis valdebuleba dairRva. valdebuleba, romlis darRvevac xelSekru-
lebis Sewyvetis safuZvels warmoadgens, unda iyos namdvili, vadamosu-
li da upretenzio.

6 8 susg #as-32-2021, 2021 wlis 23 aprili, aseve susg-ebi: #as-1843-2018, 2019 wlis 5 marti,
#as-167-163-2016, 2016 wlis 1 ivlisi.

6 9 #as-344-2019, 12 Tebervali, 2021, #as-459-438-2015, 07 oqtomberi, 2015, #as-630-593-2012,
11 ivnisi, 2012.
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sakasacio palatam mopasuxis mier xelSekrulebis aramarTlzomierad Sewyve-
tis gaTvaliswinebiT, yuradReba gaamaxvila im interesze, romelic mosarCe-
les hqonda valdebulebis Sesrulebis mimarT da miuTiTa, rom mxareTa So-
ris, xelSekrulebis sagans garkveuli produqciis mopasuxisaTvis miyidva
warmoadgenda da saxelSekrulebo urTierTobis farglebSi mxareTa intere-
si swored mogebis miReba iyo, rac qmnis obieqtur suraTs imasTan dakavSire-
biT, rom mopasuxisaTvis cnobili da savaraudo iyo mosarCelis molodini,
rom igi produqciis gayidviT Semosavals miiRebda da valdebulebis Seusru-
leblobis an arajerovani Sesrulebis SemTxvevaSi, misi anazRaurebis valde-
bulebas warmouSobda mopasuxes.

mopasuxes valdebulebis Seusruleblobis gamo mosarCelisaTvis miyenebuli
zianis anazRaureba daekisra, rac mopasuxis mier xelSekrulebis aramar-
Tlzomierad Sewyvetis ararsebobis pirobebSi misaRebi Semosavalia, anu
samoqalaqo brunvis normaluri ganviTarebis pirobebSi mosarCelis mi-
er misaRebi savaraudo Semosavali.70

konkretul saqmeSi, sakasacio palatam miuTiTa, rom xelSemkvreli mxareebi
ewevian samewarmeo saqmianobas. Sesabamisad, mopasuxisaTvis, rogorc mewarme
subieqtisaTvis, cnobilia is riskebi, ris winaSec SeiZleba dadges kompania
Tu xelSekrulebis mxareebi gamoiCenen gulgrilobas da droulad ar Seas-
ruleben nakisr valdebulebebs. aRniSnuli ziani ufro TvalsaCinoa, rode-
sac saqme exeba fuladi anazRaurebis miRebas, vinaidan Tavisuflad akumu-
lirebuli Tanxa saukeTeso saSualebaa nebismieri mewarme subieqtisaTvis,
rom moaxdinos misi brunva, SeiZinos sasurveli qoneba da miiRos ekonomikuri
brunvis Sedegad mogeba, rac mewarme subieqtis saqmianobis mTavari arsia.71

 ssk 411-e muxlis Sinaarsis gaTvaliswinebiT, sasamarTlom ganmarta, rom
xelSekrulebiT gaTvaliswinebul mdgomareobaSi uZravi qonebis gadace-
mis SemTxvevaSi, mosarCele am farTs gaaqiravebda, radgan uZravi qonebis
gaqiraveba warmoadgens am qonebiT Semosavlis miRebis yvelaze farTod
damkvidrebul da aprobirebul formas.72

 erT saqmeSi, sasamarTlom uaryo ra, SemkveTis moTxovna uZravi qonebis
droulad dabrunebis SemTxvevaSi misi gasxvisebiT, sabazro Rirebule-
bis odenobiT, miRebuli Tanxis sabanko anabarze ganTavsebisa da sargeb-
lis miRebis Taobaze, ganmarta, rom qonebis gaqiravebasa da gasxvisebas
Soris mkafio gansxvavebaa. sasarCelo moTxovnas warmoadgens miuRebeli
Semosavali, romelic movalisaTvis ara mxolod winaswar savaraudo un-
da iyos, aramed unda iyos zianis gamomwvevi moqmedebis uSualo Sedegi.
gansaxilvel SemTxvevaSi qonebis gaqiravebis SeuZleblobiT miyenebuli

7 0 susg #as-888-2021, 26 ianvari, 2022, aseve susg-ebi: #as-948-2019, 2021 wlis 27 maisi, #as-
587-2021, 2021 wlis 19 noemberi.

7 1 susg #as-1172-2021, 10 ivnisi, 2022, aseve susg #as-556-2021, 29.09.2021.
7 2 susg #as-948-2019 27 maisi, 2021, aseve #as-945-895-2015, 14 marti, 2016.
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zianis savaraudooba ufro damajerebelia da realuri, vidre is garemo-
eba, rom mosarCele kuTvnili uZravi qonebis droulad dabrunebis Sem-
TxvevaSi aucileblad gaasxvisebda qonebas (an mis nawils).73

 zianis anazRaurebis Tu miuRebeli Semosavlis dakisrebis moTxovniT aR-
Zrul davebSi, mtkicebis tvirTis obieqturad ganawilebis pirobebSi, mo-
sarCeles ekisreba gancdili finansuri danaklisis odenobis damtkice-
bis tvirTi.74

 zianis odenobis zust gansazRvras davis gadawyvetisTvis arsebiTi mniS-
vneloba aqvs, vinaidan ̀ zianis anazRaurebis odenoba ar unda aRematebo-
des realurad gancdili danakargebis jams. is ar unda atarebdes mova-
lis mimarT sadamsjelo xasiaTs da ar unda warmoadgendes sajarimo
sanqcias, rameTu valdebulebis darRvevisaTvis samoqalaqosamar-
Tlebrivi pasuxismgeblobis arsi mdgomareobs kreditorisaTvis mi-
yenebuli zianis anazRaurebaSi da ara movalis dasjaSi. zianis anazRa-
urebis instituti mimarTulia valdebulebis darRvevis prevenciisa da
mxareTa interesTa wonasworobis aRdgenaze. sajarimo sanqciebi qarTu-
li samarTlisaTvis ucxoa. zianis anazRaureba gulisxmobs Semdegi prin-
cipebis dacvas: zianis srulad anazRaureba; usafuZvlo gamdidrebis ar-
daSveba; adekvaturoba.~75

3.1.10.2. fuladi valdebulebis SeusruleblobiT
miyenebuli ziani

fuladi valdebulebis SeusruleblobiT miyenebul zianTan dakavSire-
biT sakasacio sasamarTlom ganmarta, rom:

 Tuki mtkicebis tvirTis obieqturad da samarTlianad ganawilebis pi-
robebSi, rogorc zianis miyenebis faqtis, aseve, gancdili zianis odeno-
bis damtkicebis tvirTi mosarCelis (kreditori) mxarezea, fuladi val-
debulebis SeusruleblobiT miyenebuli zianis anazRaurebis saqmeebSi
gansxvavebuli midgomaa.76

 im pirobebSi, rodesac xelSekrulebiT gansazRvrulia saprocento ga-
nakveTi, xelSekrulebis sagans warmoadgens gvarovnuli nivTi _ fuli,
xolo kreditoris samewarmeo saqmianoba sasyidliani kreditis gacemaa,
ssk-is 411-e muxlis winapirobebis arseboba dadasturebulad miiCneva. fu-
li yovelTvis Semosavlis wyaroa, vinaidan SeuZlia mesakuTres SesZinos

7 3 susg #as-154-2021, 1 aprili, 2022.
7 4 susg #as-430 -2021, 25 noemberi, 2021, aseve susg-ebi: 2021 wlis 8 oqtombris #as-1365-2019,

2015 wlis 17 aprilis #as-406-383-2014.
7 5 susg #as-430-2021, 25 noemberi, 2021, aseve susg 2019 wlis 13 dekembris #as-1376-2019.
7 6 susg #as-115-2020, 11 Tebervali, 2021.
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ara mxolod misTvis sasurveli qoneba, aramed garkveuli perioduli Se-
mosavali sabanko procentis saxiT. fuladi valdebulebis Seusruleb-
loba kreditors yovelTvis ayenebs zians da, sxvagvari valdebulebis Se-
usruleblobiT gamowveuli zianisgan gansxvavebiT, gansakuTrebuli
mtkiceba ar sWirdeba arc zianis miyenebis faqtisa da arc misi odenobis
dadgenas.77

 uzenaesma sasamarTlom erT-erT gadawyvetilebaSi, ssk-is 411-e da 412 e
muxlebis safuZvelze fuladi valdebulebis Sesrulebis konteqstSi zi-
anis miyenebis faqtisa da zianis odenobis Sefasebis Taviseburebis Tao-
baze ganmarta, rom fulis, rogorc brunvaunariani obieqtisgan sargeb-
lis miRebis realuri SesaZlebloba TavisTavad arsebobs. Tumca, aRniS-
nuli imTaviTve ar gulisxmobs mosarCelis mtkicebis tvirTis arago-
nivrul Semcirebas, aramed igi pirdapirproporciulad mniSvnelo-
vania mosamarTlis rolisa, miuRebeli Semosavlis ganmartebis, ar-
sebobis dasabuTebisa da odenobis gansazRvris procesSi. mxolod mo-
samarTlis rolisa da mxareTa mtkicebis tvirTis zrdis pirobebSi gax-
deba SesaZlebeli, rom miuRebeli Semosavali ararealur da abstraqtu-
li Sinaarsis moTxovnad ar iqces da moxdes mtkicebulebebisa da garemo-
ebebis kompleqsurad Sefaseba (Sdr. naTia CitaSvili, saqarTvelos samo-
qalaqo samarTlis safuZvlebi qarTul sasamarTlo praqtikaSi, Tsu, 2016,
gv. 154).78

3.1.10.3. moraluri zianis anazRaureba79

moraluri zianis anazRaurebasTan dakavSirebiT uzenaesma sasamarTlom
ganmarta, rom:

 kanonmdebeli ar adgens calkeul SemTxvevaSi moraluri zianis anazRau-
rebis odenobas, es sakiTxi sasamarTlos SefasebiTi msjelobis sagania da
yoveli konkretul SemTxvevaSi, Tavad SemTxvevis individualobis da Ta-
viseburebis gaTvaliswinebiT unda gadawydes.

7 7 susg #as-1237-2019, 30 ivlisi, 2021, aseve susg-ebi: #as-115-2020, 11 Tebervali, 2021, #as-
107-2019, 13.03.2020, #as-962-2020, 23.12.2020, #as-566-2020, 29.09.2020, #as-1843-2018,
5.04.2019, #as-929-869-2017, 27 dekemberi, 2017, #as-254-241-2015, 06 maisi, 2015, #as-992-
950-2013, 04 marti, 2014.

7 8 susg #as-754-2021, 02 dekemberi, 2021, aseve #as-254-241-2015, 06 maisi, 2015.
7 9 moralur zianTan dakavSirebiT sasamarTlo praqtikis Taobaze damatebiT ixile: m. axala-

Ze, saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis mier komerciuli iu-
ridiuli pirebis monawileobiT ganxilul saqmeTa analizi (2016-2018 wlebi, 2019 wlis pir-
veli naxevari), 2020, gv. 50, www.supremecourt.ge uzenaesi sasamarTlos gamocemebi, aseve m.
axalaZe, valdebulebiTi samarTlis zogadi nawili saqarTvelos uzenaesi sasamarTlos
praqtikaSi, rCeuli muxlebi, (2016-2021 wlis I naxevari), 2021, gv.131 www.supremecourt.ge uze-
naesi sasamarTlos gamocemebi.
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 araqonebrivi zianis odenobis gansazRvris dros, erovnuli sasamarTlo
xelmZRvanelobs gonivrulobisa da samarTlianobis kriteriumebiT. jan-
mrTelobis dazianebiT gamowveuli moraluri zianis anazRaureba samar-
Tliani da gonivruli odenobiT unda ganisazRvros. SeuZlebelia, TiTo-
euli adamianis janmrTelobis an sicocxlis fasis gansazRvra, amdenad,
moraluri zianis anazRaurebis mizani, garkveulwilad, gancdili tkivi-
lisa da diskomfortis Semsubuqebaa. kompensaciis odenobas gansazRvravs
sasamarTlo dazaralebulis mier gancdili sulieri, fizikuri tanjvi-
sa da zianis mimyeneblis bralis gaTvaliswinebiT, Tu zianis anazRaure-
bis mocemuli saxe braleul moqmedebazea damokidebuli.~

samarTlis mier dacul erT-erT sikeTes, romlis xelyofis Sedegad dazara-
lebulma SeiZleba moiTxovos araqonebrivi (moraluri) zianisaTvis anazRa-
ureba, warmoadgens adamianis janmrTeloba. sxeulis dazianeba an janmrTe-
lobisaTvis vnebis miyeneba adamianis sicocxlis imgvari xelyofaa, romelic
dazaralebuls arasrulfasovnad da zog SemTxvevaSi, araSromisunarianad
aqcevs, sxeulis da/an janmrTelobis xelyofiT gamowveuli moraluri ziani
uSualod samarTaldarRvevidan SeiZleba arc gamomdinareobdes, aramed mi-
si Tanmdevi Sedegi iyos (rogoricaa uSedego mkurnaloba, xangrZlivi umweo
mdgomareoba, aqtiuri cxovrebis SeuZlebloba, cxovrebis wesisa da riTmis
Secvla, mkurnalobis uSedegobis gamo cxovrebis xalisis daqveiTeba, nervu-
li daZabuloba, rac pirs arasrulfasovnebis kompleqssa Tu sxva negatiur
gancdebs uyalibebs), Tumca, aseT dros, savaldebuloa, dasturdebodes, rom
dazaralebulis moraluri gancdebi da sulieri tanjva sxeulisa Tu jan-
mrTelobis xelyofis Sedegia.

konkretul davaSi, sakasacio sasamarTlom miiCnia, rom (5 000 lari) moralu-
ri zianis anazRaurebisaTvis sakmarisi odenobaa, vinaidan dadasturebul
faqts warmoadgens, rom dazaralebulma ganicada fizikuri da sulieri tan-
jva, tkivilebi da diskomforti janmrTelobis mdgomareobidan gamomdina-
re.80/81

3.1.11. pirgasamtexlo

 araerT samoqalaqo davaze sakasacio sasamarTlom pirgasamtexlos go-
nivrul odenobamde Semcirebis sakiTxze ganmarta: ̀ miuxedavad imisa,
rom kanonmdeblobiT pirgasamtexlo mxareTa mier nebis Tavisufali ga-
movlenis gziT miRweuli SeTanxmebaa, igi ar warmoadgens mxareTa absolu-
tur uflebas da kvalificiuri Sedavebis pirobebSi, sasamarTlo ufleba-

8 0 susg #as-1626-2018, 12 Tebervali, 2021, ix. aseve susg-ebi: #as-645-2019, 26 ivlisi, 2019,
#as-866-816-2015, 12.02.2016, #as-95-90-2013, 14 ivnisi, 2013, #as-594- 562-2015, 6 noemberi,
2015, #as-797-940-2015, 10 seqtemberi, 2015.

8 1 SeniSvna: moraluri zianis Sesaxeb damatebiT ixile qvemoT, samedicino deliqtebi gv. ????
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mosilia Seafasos kreditoris mier moTxovnili odenobiT pirgasamtex-
los Tanazomiereba valdebulebis darRvevasTan mimarTebiT. sasamarTlos
mxridan mxareTa Tavisufali nebis gamovleniT miRweul SeTanxmebaSi Ca-
revis kanonismier safuZvels warmoadgens sasamarTlosaTvis dakisrebu-
li erTgvari sajaro wesrigis uzrunvelmyofeli valdebuleba da rac mTa-
varia, yoveli konkretuli saqmis faqtobrivi garemoebebis gaTvaliswine-
ba, saxeldobr, is subieqturi da obieqturi faqtorebi, rogoricaa: mxa-
reTa qonebrivi mdgomareoba, valdebulebis darRvevis xarisxi, kredito-
ris molodini valdebulebis jerovani Sesrulebis mimarT da a.S.

 pirgasamtexlos Semcirebis kanonismieri SesaZlebloba emsaxureba saxel-
Sekrulebo urTierTobebSi im susti mxaris interesebis dacvas, romelic
xelSekrulebaze xelmowerisas ver acnobierebs pirgasamtexlos Sinaar-
ssa da mis Tanmdev samarTlebriv Tu ekonomikur Sedegebs. Sesabamisad,
pirgasamtexlos Semcirebisas, mniSvnelovania im garemoebis gaTvaliswi-
neba, Tu ramdenad acnobierebda miTiTebul pirobas mxare xelSekrule-
baze xelis mowerisas. pirgasamtexlos instituti mimarTulia valdebu-
lebis darRvevis prevenciisa da mxareTa interesTa wonasworobis aRdge-
naze. sajarimo sanqciebi qarTuli samarTlisaTvis ucxoa. anazRaurebis
odenoba ise unda ganisazRvros, rom amas ar mohyves romelime mxris usa-
fuZvlo gamdidreba.

 ssk-is 420-e muxlis mixedviT, pirgasamtexlos Semcirebis ufleba sasa-
marTlos aqvs miniWebuli. es is iSviaTi gamonaklisTagania, rodesac ka-
noni saxelSekrulebo TavisuflebaSi Carevas dasaSvebad miiCnevs, Tum-
ca, amgvari Careva garkveul SezRudvebs eqvemdebareba. kanonis sityva-
sityviTi ganmartebis Sedegad, maRali pirgasamtexlo ar mcirdeba. Sem-
cirebas mxolod ̀ Seusabamod maRali~ pirgasamtexlo eqvemdebareba.

kanonis miTiTebuli danawesi ganpirobebulia imiTac, rom xelSekrulebis da-
debisas SesaZlebelia, ufro Zlierma xelSemkvrelma mxarem isargeblos meo-
re mxaris surviliT, gaaformos xelSekruleba da ukarnaxos SeTanxmebis ara-
xelsayreli pirobebi, gansazRvros gonivrulze ufro maRali pirgasamtex-
lo. aseT SemTxvevaSi kanonmdebelma daawesa dacvis meqanizmi, romelic sasa-
marTlos aRWurvavs uflebamosilebiT, daakoreqtiros pirgasamtexlos ode-
noba da daiyvanos igi samarTlian da gonivrul moculobamde.

 pirgasamtexlos Semcireba ar gulisxmobs mis gauqmebas. pirgasamtexlos
Semcirebis safuZvelia, erTi mxriv, is, rom kreditori pirgasamtexlos
miRebiT ar gamdidrdes da movales ar daawves mZime tvirTad pirgasam-
texlos gadaxda (Sesabamisad, pirgasamtexlo ar iqces erTgvar sadamsje-
lo RonisZiebad), xolo meore mxriv ki, _ pirgasamtexlo iyos valdebule-
bis darRvevis Tanazomieri, sapirwone da gonivruli. aRniSnulSi moiaz-
reba saxelSekrulebo Tanasworobisa da samarTlianobis principis dac-
viT pirgasamtexlos gonivrul odenobamde Semcireba. aRsaniSnavia, rom
pirgasamtexlos odenobis gansazRvra sasamarTlos mier, yovel konkre-
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tul SemTxvevaSi garemoebaTa yovelmxrivi Sefasebis Sedegad dgindeba
da raime gansxvavebuli standarti, romelic ganazogadebs pirgasamtex-
los maTematikur maCvenebels, sasamarTlo praqtikiT ar aris dadgeni-
li. sasamarTlom unda daicvas is samarTliani balansi, romelic samoqa-
laqo-samarTlebrivi valdebulebis darRvevas mohyva.

imisaTvis, rom sasamarTlom Seamciros Seusabamod maRali pirgasamtexlo,
kreditoris moTxovna pirgasamtexlos gadaxdaze warmoSobili unda iyos, e.i.
ZiriTadi valdebuleba unda iqnes darRveuli. pirgasamtexlos Semcireba mis
warmoSobamde anu ZiriTadi valdebulebis darRvevamde, dauSvebelia (Sdr.
Friesecke, in Palandt, BGB Komm., 78 Aufl., 2018., §343, Rn. 5). swored darRvevis mo-
mentidan ekisreba movales pirgasamtexlos gadaxdis valdebuleba da swo-
red am momentidan xdeba igi Sesasruleblad mZime an Seusabamod maRali pir-
gasamtexlo.

 ssk-is 420-e muxlis gamoyenebisaTvis aucilebel winapirobad gvevlineba
is garemoeba, rom pirgasamtexlo ar unda iyos ukve gadaxdili movalis
mier. ukve gadaxdili pirgasamtexlos Semcireba sasamarTlos mier,
gamoricxulia. aRniSnuli daskvnis safuZvels warmoadgens is garemoe-
ba, rom movalis mxridan pirgasamtexlos Semcirebis moTxovna efuZneba
swored imas, rom dakisrebuli pirgasamtexlo Sesasruleblad mZimea mo-
valisaTvis. im SemTxvevaSi ki, rodesac movale nebayoflobiT ixdis pir-
gasamtexlos, am gadaxdiT igi xazs usvams im garemoebas, rom pirgasam-
texlo mas Seusabamod maRlad ar miaCnia.

 ssk-is 420-e muxlis danawesi imperatiulia, Sesabamisad, mxareebs ar gaaC-
niaT uflebamosileba, TavianTi SeTanxmebiT gamoricxon igi. ssk is 420-e
muxliT gaTvaliswinebuli mowesrigeba ar gamoiyeneba kanoniT gaTvalis-
winebul pirgasamtexlosTan mimarTebiT.

 sasamarTlo pirgasamtexlos Semcirebis Taobaze, mopasuxis mier dayenebu-
li moTxovnis safuZvelze msjelobs. aseTi moTxovna SeiZleba miTiTebuli
iqnes, rogorc SesagebelSi, aseve pirvel instanciaSi saqmis momzadebis dam-
Tavrebamde mopasuxis mier aRZrul SuamdgomlobaSi. calkeul SemTxvevebSi
aseTi moTxovnis dayeneba sarCeliTacaa SesaZlebeli, magaliTad, notariu-
sis mier gacemul saaRsrulebo furcelSi cvlilebebis Setana (pirgasam-
texlos gonivrul odenobamde Semcireba). pirgasamtexlos Semcirebis Tao-
baze moTxovnis dayenebasTan erTad, mxarem unda daasabuTos, ras efuZneba
aseTi moTxovna, anu mtkicebis tvirTi pirgasamtexlos gonivrul odeno-
bamde Semcirebis Taobaze, ekisreba valdebul pirs (movales).82

8 2 susg #as-91-2021, 22 aprili, 2021, mravalTagan aseve, ix.: susg-ebi: #as-448-2020, 20 ivlisi,
2022, #as-641-2021, 8 ivnisi, 2022, #as-1160-2021, 9 Tebervali, 2022, #as-1288-2019, 4 marti,
2021, #as-575-2019, 12 marti, 2021, #as-354-2021, 25 ivnisi, 2021, #as-1195-2020, 10 ivnisi,
2021, #as-736-2021, 10 dekemberi, 2021, #as-888-2020, 10 dekemberi, 2020, #as-1527-2018, 31
ianvari, 2019, #as-435-2019, 31 maisi, 2019.
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pirgasamtexlos samarTlebriv bunebasTan dakavSirebiT, sakasacio pa-
latam araerT gadawyvetilebaSi, aseve ganmarta, rom:

 `pirgasamtexlos mizania valdebulebis Seusruleblobis an valdebule-
bis darRvevis Tavidan acileba, xolo valdebulebis darRvevis pirobeb-
Si e.w. ̀ prezumirebuli minimaluri zianis~ anazRaurebis uzrunvelyofa,
rac, raRa Tqma unda, ar warmoadgens faqtobrivi zianis ekvivalent fu-
lad Tanxas da arc faqtobrivad damdgari zianis anazRaurebas emsaxure-
ba.~

 pirgasamtexlo warmoadgens valdebulebis Sesrulebis mimarT mxaris Se-
sabamisi interesis uzrunvelyofis saSualebas, romlis gadaxdis valde-
bulebis warmoSoba dakavSirebulia valdebulebis darRvevasTan. pirga-
samtexlos moTxovnis ufleba damoukidebelia zianis miyenebis faqtis
mtkicebisagan, anu pirgasamtexlos moTxovnisaTvis kreditors ar ekis-
reba miyenebuli zianis damtkicebis valdebuleba. pirgasamtexlos moT-
xovnis ufleba kreditors yovelTvis gaaCnia, miuxedavad imisa, ganicada
Tu ara man ziani. mTavaria valdebulebis darRvevis faqti. pirgasamtex-
los moTxovnis ufleba da zianis anazRaurebis moTxovnis ufleba, miu-
xedavad imisa, rom isini kreditoris erTi da imave interesis dakmayofi-
lebisaken arian mimarTuli, damoukidebel moTxovnebad rCebian.

 pirgasamtexlo mxares im droidan ekisreba, rodesac unda yofiliyo Ses-
rulebuli darRveuli valdebuleba _ am valdebulebis Sesrulebamde.
pirgasamtexlos odenobis gansazRvrisas yuradReba eqceva ramdenime ga-
remoebas. maT Soris: a) pirgasamtexlos, rogorc sanqciis xasiaTis mqone
instrumentis funqcias, Tavidan aicilos damatebiT valdebulebis dam-
rRvevi moqmedebebi; b) darRvevis simZimesa da moculobas da kreditori-
saTvis warmoqmnili safrTxis xarisxs; g) valdebulebis damrRvevi piris
braleulobis xarisxs; d) pirgasamtexlos funqcias, moicvas Tavis TavSi
zianis anazRaureba. pirgasamtexlos odenobaze msjelobisas gasaTvalis-
winebelia movalis mier valdebulebis Seusruleblobis xangrZlivoba.

 pirgasamtexlo damatebiTi (aqcesoruli) valdebulebaa, rac imas niSnavs,
rom misi warmoSoba da namdviloba ZiriTadi valdebulebis arsebobazea
damokidebuli.

 qarTul kanonmdeblobaSi pirgasamtexlos ormagi funqcia aqvs: erTi
mxriv, mas valdebulebis jerovani Sesrulebis uzrunvelsayofad preven-
ciuli datvirTva aqvs, anu pirgasamtexlos dakisrebis riski fsiqolo-
giurad zemoqmedebs valdebul pirze da aiZulebs valdebuleba jerov-
nad Seasrulos. pirgasamtexlos fsiqologiuri zemoqmedebis efeqti swo-
red imaSi vlindeba, rom valdebulebis darRvevis SemTxvevaSi, valdebul
pirs represiuli xasiaTis sanqcia ekisreba. pirgasamtexlos meore fun-
qcia gancdili zianis martivad da swrafad anazRaurebaSi mdgomareobs.
igi erTgvar sanqciasac warmoadgens. valdebulebis darRvevis SemTxve-
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vaSi, sanqciad qceuli pirgasamtexlo valdebul pirs upirobod ekisre-
ba, miuxedavad imisa, ganicada Tu ara kreditorma ziani am darRvevis Se-
degad. aRniSnuli msjelobidan gamomdinare, pirgasamtexlos dakis-
rebis samarTlebriv winapirobas warmoadgens xelSekrulebis erT-
erTi mxaris mier nakisri valdebulebis darRveva.

 valdebulebis nawilis Sesrulebis vadis gadacilebisTvis pirgasamtex-
los xelSekrulebis saerTo Rirebulebidan daangariSeba ewinaaRmdegeba
samoqalaqo brunvis usafrTxoebisa da keTilsindisierebis minimalur
standarts, radgan pirgasamtexlos aseTi odenobiT dakisreba, rogorc
kreditoris darRveuli uflebebis da valdebulebis Sesrulebis uzrun-
velyofis erTgvari sanqcia, Tavis normatiul daniSnulebas ver Seasru-
lebs. pirgasamtexlo unda daangariSdes ara xelSekrulebis saerTo Ri-
rebulebidan, aramed mxaris mier faqtobrivad Seusrulebeli an araje-
rovnad Sesrulebuli valdebulebis Rirebulebidan.83

3.1.12. kreditoris mier vadis gadacileba

erT-erTi saqmis fabulis mixedviT, xelSekruleba iTvaliswinebda mxareTa
SeTanxmebas produqciis miwodebis vadebze. valdebulebis Sesasruleblad sa-
Wiro iyo kreditoris (myidvelis) moqmedeba da nayidi qonebis misaRebad swo-
red mas unda miemarTa gamyidvelisaTvis da mieTiTebina, ra raodenobis sa-
qonlis mowodeba ganexorcielebina. saapelacio sasamarTlom udavod dad-
genil garemoebad miiCnia, rom kreditors/myidvels dadgenil vadaSi gam-
yidvelisTvis nasyidobis sagnis gadacemis moTxovniT ar miumarTavs, rom-
lis valdebulebac mas dakisrebuli hqonda xelSekrulebiT.

sakasacio palatam ganmarta, rom vinaidan kreditorma ar ganaxorciela mas-
ze dakisrebuli moqmedeba, man gadaacila valdebulebis Sesrulebis vadas.
kreditorisa da movalis mier vadis gadacileba urTierTsapirispiro cnebe-
bia, romlebic erTmaneTs gamoricxavs. ormxriv xelSekrulebaSi (nasyidoba)
erTi da igive piri movalecaa da kreditoric. Tu es piri droulad ar asru-
lebs valdebulebas, igi aris movale, xolo Tu igi droulad ar iRebs Sesru-
lebas _ maSin kreditori, romelic Sesrulebis miRebis vadas acilebs. miuxe-
davad imisa, rom saqarTvelos samoqalaqo kodeqsi orive SemTxvevas uwodebs
vadis gadacilebas, aucilebelia maTi diferencireba. ss-is 390-e, 392-393-e
muxlebi mxolod im SemTxvevaSi gamoiyeneba, Tuki Sesrulebis miReba ufle-
baa, am uflebiT arsargebloba ki Sesrulebis miRebis dayovnebaa. xolo Tu
Sesrulebis miReba valdebulebaa, Sesrulebis droulad miuRebloba vadis
gadacilebas warmoadgens da masze ssk-is 391-e da sxva zogadi moTxovnis sa-

8 3 susg #as-576-2022, 7 ivlisi, 2022, mravalTagan ix. aseve susg-ebi: #as-83-2022, 20 maisi,
2022, #as-888-2020, 10 dekemberi, 2020, #as-971-2019, 28.10.2019, #as-1597-2019, 13 dekembe-
ri, 2019, #as-164-160-2016, 28.07.2016.
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fuZvlebi vrceldeba (sk-is 394-e muxli). aseT SemTxvevaSi kreditori mova-
lis poziciaze inacvlebs. gansxvaveba ki imaSi mdgomareobs, rom zianis anaz-
Raurebis valdebulebis mimarT gamoiyeneba ara sk-is 404-e, aramed 391-e mux-
li.

 sakasacio palatam aseve ganmarta, rom ssk-is 390-e muxlis Tanaxmad, kre-
ditoris mier vadis gadacilebad iTvleba, Tu igi ar miiRebs misTvis Se-
Tavazebul Sesrulebas, romlis vadac damdgaria. Tu valdebulebis Se-
sasruleblad saWiroa kreditoris esa Tu is moqmedeba, vadis gadaci-
lebad CaiTvleba, Tu igi am moqmedebas ar asrulebs. amasTan, aRsaniS-
navia, rom kreditoris mier vadis gadacilebis gamo, movale ar iZens xel-
Sekrulebis Sesrulebaze uaris Tqmis uflebas, winaaRmdeg SemTxvevaSi,
valdebulebis Sewyveta gamoiwvevda movalisaTvis im qonebis datovebas,
rac mas kreditorisaTvis unda gadaeca. sanam valdebulebis Sesruleba
SeuZlebelia kreditoris mier vadis gadacilebis gamo, ar SeiZleba Cav-
TvaloT, rom movalem vada gadaacila. kreditoris mier vadis gadacile-
bisas movale mxolod maSin aris pasuxismgebeli valdebulebis Seusru-
leblobisaTvis, Tuki Sesruleba SeuZlebeli aRmoCnda movalis ganzrax-
vis an uxeSi gaufrTxileblobis gamo, ssk is 392-e muxlis mixedviT (Sdr:
l. Wanturia, Wanturia /zoiZe/niniZe/Sengelia/xecuriani (red.), saqar-
Tvelos samoqalaqo kodeqsis komentari, wigni III, 2001, gv. 357).

kreditorma (myidveli) xelSekrulebiT dadgenil vadaSi ar ganaxorciela ise-
Ti qmedeba, rac valdebulebis Sesasruleblad iyo saWiro, kerZod, nayidi qo-
nebis misaRebad ar mimarTa gamyidvels. Sesabamisad, sakasacio palatam miiC-
nia, rom gamyidvels bralad ar Seeracxeba im zianze pasuxismgebloba, romeli
zianic mosarCelis mosazrebiT, warmoSobilia fasTa Soris sxvaobiT, kerZod,
mosarCelis miTiTebiT, vinaidan mopasuxem ar miawoda saqoneli, mosarCele
iZulebuli Seiqna mesame pirTan daedo nasyidobis xelSekruleba da gacile-
biT maRal fasSi eyida xelSekrulebis sagani.84

erT saqmeSi, msesxebeli uSedegod cdilobda sasesxo valdebulebis sasamar-
Tlos mier gansazRvruli odenobiT Sesrulebas da dagiravebuli Zvirfase-
ulobis dabrunebas, razec gamsesxebeli ar iyo Tanaxma da msesxebelma Tanxa
sabolood ganaTavsa notariusis sadepozito angariSze. amdenad, dadgeni-
lia valdebulebis Sesrulebis vadis gadacileba gamsesxeblis da ara msesxeb-
lis braleulobiT, ris gamoc ar arsebobs msesxeblisaTvis zianis anazRaure-
bis dakisrebis safuZveli.

 deponirebis safuZvelia: a) Sesrulebis miRebis dayovneba an b) kredito-
ris adgilsamyofelis arcodna. deponirebisaTvis Sesrulebis miRebis da-
yovneba unda iyos realuri (ix.: lado Wanturia, ssk-is komentari, wigni
III, 2001, mux. 434, gv. 533). aseT SemTxvevebze unda gavrceldes ssk-is 390-e-

8 4 susg #as-464-2021, 14 ivlisi, 2021.
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393-e muxlebis danawesebi. realuria Sesrulebis miRebis dayovneba, Tu
kreditoris mier Sesrulebis miReba Tavad kreditoris mxridan braleu-
li gaWianurebiT ferxdeba (ix.: giorgi svanaZe, ssk-is komentari, wigni III,
2019 mux.434, veli 8). kreditoris mier Sesrulebis miRebis vadis gadaci-
lebis periodSi movale ar aris valdebuli, gadaixados raime saxis pro-
centi fuladi valdebulebidan, anu im Tanxas, romelic mas unda gadae-
xada kreditorisaTvis, Tumca kreditoris mizeziT ver gadaixada, aRar
ericxeba sargebeli, iqneba es kanonismieri Tu xelSekrulebiT gaTvalis-
winebuli sargebeli (ix.: giorgi vaSakiZe, ssk-is komentari, wigni III, 2019
mux.393, veli 7). im SemTxvevaSi ki, Tu kreditori iTxovs movalisagan im
sargebels, romelic am ukanasknelma vadis gadacilebis periodSi fula-
di Tanxis gamoyenebiT miiRo (ssk-is 393 e muxlis ̀ g~ qvepunqti), kredi-
torma unda daamtkicos am sargeblis arseboba (ix.: giorgi vaSakiZe, ssk-
is komentari, wigni III, 2019 mux.393, veli 11).85

3.1.13. 429-e muxli

 sakasacio sasamarTlom ssk-is 429-e muxlis Sinaarsze msjelobisas, fu-
ladi valdebulebis Sesrulebis miRebis wesTan dakavSirebiT, ganmarta,
rom miTiTebuli normidan gamomdinare, kreditori yovelTvis valdebu-
lia, gasces movalis mier valdebulebis Sesrulebis damadasturebeli do-
kumenti, Tu amas movale moiTxovs. kanonSi kreditoris mimarT arsebobs
erTmniSvnelovani moTxovna, rac swored imaSi mdgomareobs, rom mas, mo-
valis moTxovnis SemTxvevaSi, ekisreba amgvari dokumentis gacemis val-
debuleba. am SemTxvevaSi, kanonmdeblis principuli damokidebuleba imi-
Taa ganpirobebuli, rom maqsimalurad aRmoifxvras xelSekrulebis mo-
nawile mxareTa arakeTilsindisiereba. Tumca, kanoni aseTive momTxovni
ar aris movalis mimarT, kerZod, raime valdebuleba materialursamar-
Tlebrivi TvalsazrisiT movales amgvari sabuTis gamoTxovaze ar ekis-
reba. kanonmdeblis aseTi damokidebuleba ki, ganpirobebulia mxareTa So-
ris mtkicebis tvirTis ganawilebis wesiT, rac imaSi mdgomareobs, rom
Sesrulebis damadasturebeli dokumentis floba aucileblobas warmo-
adgens movalisaTvis, radgan saproceso-samarTlebrivi TvalsazrisiT,
fuladi valdebulebis Sesrulebis mtkicebis tvirTi swored mas ekisre-
ba. Sesabamisad, sadavoobis SemTxvevaSi, movalem am dokumentiT SeiZleba
daadasturos valdebulebis Sesrulebis Sesaxeb faqtobrivi garemoeba,
rasac ver vityviT kreditorze, romelsac aranairi saWiroeba ar aqvs
flobdes am dokuments, arc procesualuri da arc materialursamar-
Tlebrivi TvalsazrisiT.

swored zemoaRniSnuli mosazrebiT, movale aRWurvilia mTeli rigi uflebe-

8 5 susg #as-567-2019, 13 aprili, 2021
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biT, rom SesZlos valdebulebis Sesrulebis da kreditoris mier am Sesrule-
bis miRebis faqtis dadastureba. am uflebis gamouyenebloba ki, warmoadgens
mis risks da SesaZloa aisaxos zemoT miTiTebuli garemoebis daudastureb-
lobaSi.

 valdebulebis Sesrulebis sadavoobis pirobebSi, kanoniT uzrunvelyo-
filia movalis SesaZlebloba, amtkicos valdebulebis Sesruleba. amav-
droulad, aRniSnuli imaze metyvelebs, rom valdebulebis Sesrulebis
mtkicebis tvirTis matarebeli mxolod movale SeiZleba iyos. fuladi
valdebulebis Sesrulebis damadasturebel dokumentSi yovelTvis
igulisxmeba werilobiTi sabuTi, Sesabamisad, martooden mowmeTa Cve-
nebebze dayrdnobiT Tanxis gadaxdis faqtobrivi garemoebis damtki-
ceba SeuZlebelia.86

3.1.14. 442-e muxli

 ssk-is 442-e muxlis danawesis Sesaxeb sakasacio sasamarTlom ganmarta,
rom saqarTvelos kanonmdebloba valdebulebiTsamarTlebrivi urTier-
Tobis mxareebs aniWebs uflebas, erTmaneTis mimarT arsebuli moTxovne-
bi gaqviTon da valdebuleba ise Sewyviton, kerZod, ssk-is 442.1-e muxlis
Tanaxmad, or pirs Soris arsebuli urTierTmoTxovna SeiZleba gaqviT-
viT Sewydes, Tu damdgaria am moTxovnaTa Sesrulebis vada. ekonomikuri
miznebidan gamomdinare, gaqviTva mimarTulia msgavsi moTxovnebis gamar-
tivebul Sesrulebaze. gaqviTva iTvaliswinebs damoukidebeli moTxov-
nebis arsebobas. urTierTmoTxovnaTa gaqviTvisaTvis aucilebelia gan-
sazRvruli winapirobebis arseboba: 1) sapasuxo moTxovnebis arseboba; gaq-
viTvis pirveli savaldebulo winapirobaa, rom or pirs erTmaneTis mi-
marT ekisrebodes valdebulebis Sesruleba, e.i. TiToeuli maTgani er-
Tdroulad kreditoric unda iyos da movalec. moTxovnis movale unda
iyos sapirispiro moTxovnis kreditori, xolo moTxovnis kreditori ki
unda iyos sapirispiro moTxovnis movale. amgvarad, unda arsebobdes sa-
pasuxo moTxovnebi (urTierTmoTxovnebi). aseve aucilebelia, rom orive
es moTxovna arsebobdes gaqviTvis Sesaxeb gancxadebis gakeTebis momen-
tSi. urTierTmoTxovnaTa gaqviTvisaTvis damdgari unda iyos am moTxov-
naTa Sesrulebis vada, Tumca ssk-is 442.2-e muxli gamonaklisis saxiT iT-
valiswinebs valdebulebaTa gaqviTvas im SemTxvevaSic, roca erT-erTi
moTxovnis Sesrulebis vada ar damdgara, magram mxolod im pirobiT, rom
am moTxovnis mqone mxars uWers gaqviTvas; 2) urTierTmoTxovnaTa gaq-
viTviT valdebulebis Sewyvetis aucilebeli winapirobaa msgavsi sapasu-
xo moTxovnebis arseboba; 3) imisaTvis, rom moxdes urTierTmoTxovnaTa
gaqviTva, moTxovna unda akmayofilebdes namdvilobis pirobebs, kerZod:

8 6 susg #as-543 -2021, 7 oqtomberi, 2021.



80 www.supremecourt.ge

a) sapasuxo moTxovna realurad unda arsebobdes; b) es moTxovna unda iyos
udavo; g) rogorc wesi, damdgari unda iyos sapasuxo moTxovnis Sesrule-
bis vada.

konkretul davaSi, sasamarTlom ar imsjela mopasuxis miTiTebaze, urTier-
TmoTxovnaTa gaqviTvis Taobaze, im safuZvliT, rom am ukanasknels Segebe-
buli sarCeli ar aRuZravs.87

3.1.15. ssk-is 454-e muxli

kompaniis registraciis gauqmebis miuxedavad, ZalaSi rCeba misi valde-
bulebebis uzrunvelsayofad gamoyenebuli pirovnuli da sanivTo uz-
runvelyofis saSualebebi.

ipoTekiTa da TavdebobiT uzrunvelyofili sesxis xelSekrulebidan gamom-
dinare konkretul davaSi sasamarTlom imsjela da ganmarta sakiTxi imis Ta-
obaze, registraciis gauqmebam gamowvia Tu ara kompaniis valdebulebebis uz-
runvelsayofad gamoyenebuli piradi (Tavdeboba) da sanivTo (ipoTeka) uz-
runvelyofis saSualebebis gaqarwyleba.

 ssk-is 454-e muxli sistemurad valdebulebis Sewyvetis sxva safuZvleb-
Sia moTavsebuli da arsebiTad gansxvavdeba iseTi safuZvlebisagan, ro-
goricaa ssk-is 452-e muxli _ e.w. konfuzia, rodesac movale da kredito-
ri erTi da igive piri aRmoCndeba; ssk-is 453-e muxli, romelic movalis an
kreditoris gardacvalebis SemTxvevebisaTvis valdebulebis Sewyvetis
winapiroebebs gansazRvravs. ssk-is 454-e muxlis komentirebisas miTiTe-
bulia, rom ̀ is faqti, rom iuridiuli piri SeiZleba qonebis gareSe dar-
Ces an igi gadaxdisuunaro aRmoCndes, TavisTavad ar iwvevs valdebule-
bis Sewyvetas~ (ix.: samoqalaqo kodeqsis komentari, wigni mesame, gamomc.
`samarTali,~ Tb., 2001, gv. 566).

 ssk-is 454-e muxli konkretulad iuridiuli piris likvidaciis gamo val-
debulebis Sewyvetis sagamonakliso wess gansazRvravs. kreditis uzrun-
velyofis samarTalSi gamoyenebuli piradi (pirovnuli) Tu sanivTo uz-
runvelyofis saxeebis aqcesoruloba samarTlebrivad swored imis mauw-
yebeli da ganmsazRvrelia, rom miuxedavad iuridiuli piris salikvida-
cio procesis dasrulebisa, es ar aqarwylebs ZiriTadi movalis valdebu-
lebis uzrunvelyofis saSualebebs. ssk-is 454-e muxlis imgvari ganmar-
teba, rom kreditoris winaSe ZiriTadi movalis mier nakisri valdebule-
bis Sesrulebis SeuZlebloba, rac movale sawarmos likvidaciis regis-
traciis gamo warmoiSoba, imTaviTve auqmebs kreditis uzrunvelsayofad
gamoyenebul saSualebebs maTi aqcesorulobis gamo da pasuxismgeblobi-

8 7 susg #as-1159-2021, 1 aprili, 2022, aseve, susg-ebi: #as-672-2021. 23.09.2021.
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sagan aTavisuflebs uzrunvelmyof pirebs, mTlianad gamoaclis safuZ-
vels sakredito urTierTobebSi uzrunvelyofis institutis arsebobas,
daniSnulebasa da mizans. moTxovnis uzrunvelyofa aris kreditorisaT-
vis miniWebuli ufleba, movalis mier valdebulebis Seusruleblobis Sem-
TxvevaSi, daikmayofilos Tavisi moTxovna uzrunvelyofis sagnis reali-
zaciis an sxvagvarad gamoyenebis gziT (ix.: lado Wanturia, kreditis uz-
runvelyofis samarTali, Tb., 2012, gv. 15). kreditis uzrunvelyofis Se-
saxeb samarTlebrivi urTierToba kreditorsa da uzrunvelmyof pirebs
Soris warmoiSoba, aseT xelSekrulebas damoukidebeli xasiaTi aqvs da
sakuTar TavSi atarebs kauzas, rac imas niSnavs, rom uzrunvelyofis miz-
niT gaformebuli xelSekruleba damoukidebeli xasiaTisaa; uzrunvel-
myofi pirebi sakuTar valdebulebas asruleben da ara sxvis valdebule-
bas (ix.: g. rusiaSvili, aqcesorulobis principi ipoTekisa da Tavdebobis
magaliTze, SedarebiTi samarTlis Jurnali #3/2019, gv. 15).

sabolood, sakasacio sasamarTlom miiCnia, rom miuxedavad kompaniis regis-
traciis gauqmebisa, ZalaSi darCa misi valdebulebebis uzrunvelsayo-
fad gamoyenebuli pirovnuli da sanivTo uzrunvelyofis saSualebebi.
Sesabamisad, Tavdebi pirebi _ pirovnulad, mTeli Tavisi qonebiT, xolo ipo-
Tekis sagnis mesakuTre aseve, ipoTekis sagniT, pasuxs ageben bankis winaSe Zi-
riTadi movalis _ kompaniis valdebulebebisaTvis.88

3.2. kerZo nawili89

3.2.1. nasyidoba

nasyidobis xelSekrulebis samarTlebriv bunebasTan dakavSirebiT sasa-
marTlom ganmarta:

 477-e muxli nasyidobis momwesrigebeli samarTlebrivi normebis centra-
luri moTxovnis safuZvels warmoadgens. am samarTlebrivi normis safuZ-
velze aRmocenebul moTxovnas pirveladi moTxovnis ufleba ewodeba. pir-
veladi moTxovna meoradi moTxovnisagan imiT gansxvavdeba, rom uSualod
xelSekrulebidan gamomdinareobs da xelSekrulebis mxaris mTavari in-
teresia. nasyidobis xelSekrulebasTan mimarTebiT aRsaniSnavia myidve-
lis Semdegi meoradi moTxovnis uflebebi (ix.: damatebiT: s. CaCava, moT-
xovnebis da moTxovnis safuZvlebis konkurencia kerZo samarTalSi, Tbi-

8 8 susg #as-132-2019, 30 ivnisi, 2021, ix. aseve, susg-ebi: #as-401-2019, 25 ivnisi, 2020, #as-647-
647-2018, 21 oqtomberi, 2019

8 9 saxelSekrulebo samarTlis kerZo nawilis normebis Sesaxeb sasamarTlo praqtika damate-
biT ix.: m. axalaZe, saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis mier
komerciuli iuridiuli pirebis monawileobiT ganxilul saqmeTa analizi (2016-2018 wle-
bi, 2019 wlis pirveli naxevari), 2020, 58, www.supremecourt.ge uzenaesi sasamarTlos gamoce-
mebi.
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lisi, 2010, gv. 57), romlebic mas warmoeSveba mxolod im SemTxvevaSi, Tuki
gamyidvelma daarRvia ssk-is 488-489-e muxlebiT gaTvaliswinebuli niv-
Tobrivad da uflebrivad unaklo nivTis gadacemis valdebuleba: 1) niv-
Tis naklis gamosworeba; 2) nakliani gvarovnuli nivTis Secvla; 3) nasyi-
dobis xelSekrulebidan gasvla; 4) fasis Semcireba, Tuki myidveli ar iT-
xovs naklis gamosworebas, an axliT Secvlas da arc xelSekrulebidan gas-
vlas; 5) uari saqonlis miRebaze, Tuki gamyidveli miawvdis xelSekrule-
biT gaTvaliswinebulze naklebi raodenobiT; 6) miyenebuli zianis anaz-
Raureba.

 meoradi moTxovnis uflebaTa konkurenciis sakiTxi TiTqmis yvela sa-
marTlebriv sivrceSi gansazRvrul ierarqiasa da etapobriobas eqvemde-
bareba, rac gulisxmobs, rom valdebulebis darRvevis yovel konkretul
SemTxvevaSi, SesaZlebelia konkretuli meoradi moTxovnis ufleba iyos
prioritetuli.

 sakasacio palatam ganmarta, rom naklis gamosworeba meorad moTxovna-
Ta Soris upiratesad gamosayenebeli moTxovnaa. igi movalisaTvis da-
matebiTi Sansia ̀ gadaarCinos~ xelSekruleba da daakmayofilos Sesru-
lebis interesi (ix.: damatebiT: h. boelingi/l. Wanturia, samoqalaqo saq-
meebze sasamarTlo gadawyvetilebaTa miRebis meTodika, meore gamoce-
ma, Tbilisi, 2004, gv. 40.). am moTxovnis gamoyenebis upiratesoba ganpi-
robebulia uSualod xelSekrulebis mxareTa interesebiT. nivTis nak-
lis gamosworeba ganxilul unda iqnes imgvar meorad moTxovnad, rome-
lic prioritetuli, upiratesad gamosayenebelia sxva danarCen meora-
di moTxovnis uflebebs Soris. kerZod, sanam sagnis naklis gamo, kredi-
tori xelSekrulebidan gasvlis moTxovnis uflebas aamoqmedebdes, is
valdebulia mimarTos naklis gamosworebis moTxovnis uflebas im pi-
robiT, Tu saxeze ar aris gamomricxavi safuZvlebi. aRniSnuli motivi-
rebulia kontinenturi samarTlis sistemis konceptualuri midgomiT,
romelic orientirebulia xelSekrulebis Sesrulebaze, mowodebulia
gadaarCinos SeTanxmeba da uzrunvelyos mxareTa legitimuri saxelSek-
rulebo interesis ganxorcieleba TviT meoradi moTxovnis uflebebis
samarTlebriv reJimSi.

 sakasacio palatam miuTiTa, rom naklis gamosworebis moTxovna gamoric-
xavs sxva meorad moTxovnas. am dros adgili aqvs e. w. ̀ moTxovnaTa gamom-
ricxav~ konkurencias. moTxovnaTa gamomricxavi konkurencia saxezea,
rodesac erTi da imave faqtobrivi garemoebebis Sesabamisad ramdenime
moTxovna arsebobs, Tumca erTi moTxovnis ganxorcieleba upiratesia.
upiratesoba vlindeba erTi moTxovnis ganxorcielebis valdebulebaSi
sxva nebismierTan mimarTebiT. sanam ar ganxorcieldeba es moTxovna, uf-
lebamosili piri ver gamoiyenebs sxva moTxovnebs. nivTis naklis gamoswo-
rebis moTxovna sxva meorad moTxovnebTan mimarTebaSi, rogorc wesi, upi-
ratesad gamosayenebeli moTxovnaa da gamoricxavs kreditoris sxva meo-
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rad moTxovnebs.90

 gamyidvelis mier myidvelisaTvis nakliani nivTis gadacemisas, naklis ga-
mosworebis an nakliani nivTis Secvlis moTxovnis upiratesi gamoyeneba,
udavod gamomdinareobs ssk-is 490-e, 491-e, 492-e, 494-e muxlebis danawese-
bidan. mxolod mas Semdeg, rac naklis gamosworebis an nakliani nivTis
SecvlisaTvis gansazRvruli vada uSedegod gaivlis, myidvels eZleva Se-
saZlebloba ganaxorcielos sxva meoradi moTxovnebi, rogoricaa xel-
Sekrulebidan gasvla, fasis Semcireba Tu zianis anazRaureba.

 sakasacio palatam aRniSna, rom nasyidobasTan mimarTebiT, naklis gamos-
worebis an nakliani nivTis Secvlis myidvelis moTxovna gamyidvelis mi-
marT iwvevs identur samarTlebriv Sedegs: myidveli Rebulobs ufleb-
rivad da nivTobrivad unaklo nivTs anu nasyidobis xelSekrulebis Sesa-
bamis Sesrulebas. am gziT xelSekrulebis mizani, Tumca meoradi moTxov-
nis realizebis Semdeg, mainc miRweulia.

 sakasacio palatam miuTiTa, rom Sesrulebis SeuZleblobis pirobeb-
Si kontinentur samarTalSi upiratesad gamosayenebeli naklis ga-
mosworebis meoradi moTxovnis ufleba azrs kargavs da kreditori-
saTvis xelSekrulebidan gasvlisa da zianis anazRaurebis moTxovnis
uflebebia prioritetuli. xelSekrulebidan gasvlis meoradi moTxov-
nis ufleba centralur adgils ikavebs, ramdenadac aRniSnul SemTxveva-
Si naklis gamosworebis moTxovna ubralo formalobad iqceva (ix.: dama-
tebiT: Markesinis S. B., Unberath H., Johnston A., The German Law of Contract – A
Comparative Treatise, 2nd ed., Hart Publishing, Oxford and Portland, Oregon, 2006, p.
386) da misi gamoyeneba yovelgvar mizans moklebulia samarTlebrivi Se-
degis TvalsazrisiT. ssk-is 405-e II ̀ a~ muxli gamoricxavs naklis gamos-
worebis moTxovnis uflebis gamoyenebas, kerZod, ar aris aucilebeli da-
matebiTi vadis daweseba an gafrTxileba, Tu aSkaraa, rom mas Sedegi ar
mohyveba. ssk-is 405-e II ̀ a~ muxli moicavs Sesrulebis SeuZleblobis in-
stituts, romlis pirobebSic naklis gamosworebis moTxovna ubralo
formalobad iqceva (ix.: damatebiT: n. CitaSvili, Secvlili garemoebe-
biT warmoSobili Sesrulebis garTuleba, Tsu-s samarTlis Jurnali, Tbi-
lisi, 2011, gv. 151).

 sakasacio palatam ganmarta, rom myidvelis meoradi moTxovna xelSek-
rulebidan gasvlis saxiT mxolod ssk-is 491-e muxlze dayrdnobiT ver
ganxorcieldeba, vinaidan am normaSi uSualod aris miTiTebuli ssk-is
405-e muxlis zogadi moTxovnis safuZvelze, romelic Tavis mxriv ssk-is
352-359-e muxlebs uTiTebs. es cxadyofs, rom ssk-is 491-e muxli ar aris
moTxovnis damoukidebeli safuZveli. Sesabamisad, myidvelis mier niv-
Tis naklis gamo nasyidobis xelSekrulebidan gasvlis moTxovnis samar-

9 0 susg #as-467-2020, 25 ivnisi, 2021.
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Tlebrivi safuZveli iqneba ssk-is 491-e muxli ssk-is 352-e da 405-e mux-
lebTan urTierTkavSirSi.91

 sasamarTlom ssk-is 487-e da 489-e muxlebis safuZvelze ganmarta, rom Sem-
Zeni mesame pirTan mimarTebiT im uflebrivi tvirTis matarebelia, rac
nivTis SeZenamde arsebobda da myidvelis mier nakveTis SeZenamde ufleb-
riv naklTan dakavSirebiT pretenziis wardgena mxolod gamyidvelis mi-
marT aris SesaZlebeli.92

 nasyidobis saxelSekrulebo samarTlebrivi urTierTobidan warmoSobi-
li sxva davis farglebSi, sakasacio palatam ganmarta, rom xelSekrule-
bis iuridiuli Zalmosilebis pirobebSi, mosarCelis moTxovnis samar-
Tlebriv safuZvels ssk-is 477-e muxlis me-2 nawili warmoadgens, rome-
lic gamyidvelis uflebadamcavi normaa da adgens myidvelis valdebu-
lebas, miiRos saqoneli da gadaixados fasi. marTalia, konkretul Sem-
TxvevaSi, mosarCele saqonlis miRebis davaldebulebas ar moiTxovs, ara-
med mxolod fasis anazRaurebaa moTxovnis sagani da samoqalaqo sapro-
ceso kodeqsis 248-e muxlis Tanaxmad, sasamarTlo am farglebs ver gas-
cdeba, Tumca, myidvels ar daukargavs ufleba, gamyidvels mosTxovos
qonebis gadacema.93

 konkretul davaSi, sakasacio palatam ganmarta, rom ssk-is 487-489-e mux-
lebis Sesabamisad, gamyidveli valdebulia, myidvels gadasces nivTob-
rivi da uflebrivi naklisagan Tavisufali nivTi. am movaleobaTa dar-
Rveva mosarCeles warmouSobs Sesabamis moTxovnebs, Tumca nakliani Ses-
ruleba miRebuli produqciis anazRaurebaze uaris safuZveli ar
aris. Sesabamisad, myidvelis Sesagebeli gamyidvelis moTxovnas ar gamo-
ricxavs.

 fasis Semcireba aris calmxrivi miRebasavaldebulo nebis gamovlena, ro-
melic gamyidvelisaTvis fasis Semcirebis SetyobinebiT xorcieldeba. Se-
sabamisad, igi namdvilia mas Semdeg, rac ssk-is 51-e muxlis Sesabamisad,
meore mxares miuva. mocemul SemTxvevaSi, garda imisa, rom mopasuxes fa-
sis Semcirebis Sesaxeb mosarCelis winaSe neba ar gamouvlenia, mas arc Se-
sagebelSi miuTiTebia am meoradi moTxovnis gamoyenebis Taobaze da arc
mtkiceba ganuxorcielebia, Tu ramdeniT Semcirda nivTobrivi naklis gamo
Rirebuleba.

marTalia, fasis Semcirebis moTxovnis winapirobebis arsebobisas, gamyidve-
lis ssk-is 477-e muxlis me-2 nawiliT gaTvaliswinebuli fasis gadaxdis moT-
xovna qarwyldeba da myidveli uflebamosilia, fasis gadaxdisas Semcirebu-

9 1 susg #as-222-2021, 4 ivnisi, 2021.
9 2 susg #as-340-2021, 25 ivnisi, 2021.
9 3 susg #as-883-2021, 09 dekemberi, 2021, susg-ebi: #as-1449-2020, 23 aprili, 2021, #as-1076-

996-2017, 19 aprili, 2019.
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li Tanxa aRar gadaixados, Tumca, mocemul SemTxvevaSi, miwodebuli pro-
duqtis Tanxis gadauxdeloba safasuris nawilis dakavebad da fasis Semcire-
bis Sesaxeb nebis gamovlenad mainc ver ganimarteba, radgan, myidvels amgvari
Sesagebeli ar warudgenia da ar miuTiTebia, Tu ra odenobiT amcirebda nak-
li produqtis Rirebulebas.

 nivTobrivi naklis arseboba xelSekrulebiT gaTvaliswinebuli sa-
fasuris gadaxdisagan gaTavisuflebis winapirobas ar warmoSobs. fa-
sis Semcireba iwvevs nasyidobis SeTanxmebuli fasis cvlilebas _ ara
anazRaurebaze srulad uars. ssk-is 492-e muxlis Tanaxmad, myidveli uf-
lebamosili iyo, moeTxova fasis Semcireba im odenobiT, rac saWiroa nak-
lis gamosasworeblad, anu fasi unda Semcirebuliyo im naklis propor-
ciulad ramdeniTac amcirebda nakli produqtis Rirebulebas.

 palatam ganmarta, rom fasi mcirdeba im farglebiT, ramdeniTac gamyid-
velma ar Seasrula masze dakisrebuli valdebuleba. aseT SemTxvevaSi, ur-
TierTsapasuxo SesrulebaTa gaTanabreba xdeba da ara anazRaurebaze
srulad uari (Sdr. s. CaCava, ssk-is komentari, muxli 492, www. gccc.ge).94

 sxva davaSi, sakasacio palatam ganmarta, rom ssk-is 490-e, 491-e da 492-e
muxlebi arajerovan SesrulebasTan mimarTebiT, ramdenime alternati-
ul moTxovnas ganixilavs. Tu myidveli damatebiTi vadis dawesebiT pir-
veladi moTxovnis Sesrulebis meqanizms ar iyenebs, mas SeuZlia gamyidve-
lisgan moiTxovos gvarovnuli nivTis Secvla, nasyidobis fasis Semci-
reba an samoqalaqo kodeqsis 491-e muxlis pirveli nawilis da 405-e mux-
lebis pirveli nawilis Sesabamisad, xelSekrulebaze uaris Tqma. amas-
Tan, 492-e muxlis danawesi myidvels aZlevs SesaZleblobas moiTxovos nas-
yidobis fasis Semcireba kontrahentis mxridan arajerovani Sesrulebis
miRebis pirobebSic ki (CaCava s., saqarTvelos samoqalaqo kodeqsis ko-
mentari, saqarTvelos samoqalaqo kodeqsis komentari, www.gccc.ge,
muxli 492, nawili 1-eli, veli 1 da 2).

sakasacio palatam aRniSna, rom Semsyidvelebs, dadgenili arajerovani Ses-
rulebis gaTvaliswinebiT, ar warudgeniaT mimwodeblisTvis miTiTebuli pir-
veladi da meoradi saxelSekrulebo moTxovnebi. amdenad, isini valdebulni
arian gadaixadon miRebuli produqciis Rirebuleba.95

 sakasacio sasamarTlom ganmarta, rom ormxriv (sinalagmatur) xelSek-
rulebaSi TiToeul mxares gaaCnia uflebebic da movaleobebic, e.i. Ti-
Toeuli mxare kreditoricaa da movalec. xSirad, samoqalaqo brunvis mo-
nawile, romelic gadascems raime qonebas kontrahents misgan samagiero

9 4 susg #as-239-2021, 20 ianvari, 2022, ix. aseve susg-ebi: #as-476-2020, 27.10.2021 w. #as-596-
2020; 29.10.2020, #as-174-2020, 17.06.2020, #as-108-2020, 03.06.2020, #as-1057-2020, 20 ianva-
ri, 2022.

9 5 susg #as-1055-2021, 24 Tebervali, 2022.



86 www.supremecourt.ge

qonebrivi sikeTis miRebis sanacvlod, dainteresebulia imiT, rom ̀ gac-
vlis~ dro minimaluri iyos.

rogorc wesi, orive mxare valdebulia Sesruleba ganaxorcielos erTdrou-
lad. ormxriv xelSekrulebaSi Sesrulebis rigiTobis dadgenas gadamwyveti
mniSvneloba aqvs xelSekrulebis mxareebis mier nakisri valdebulebis jero-
vani SesrulebisaTvis.

 samoqalaqo samarTalSi ganasxvaveben urTierTkavSirs gamyidvelis Ses-
rulebis nawilsa (saqonlis gadacema) da myidvelis Sesrulebis nawils (fa-
sis gadaxda) Soris, romelic Semdegnairi SeiZleba iyos: a) saqonlis (qo-
nebis) gadacema win uswrebs fasis gadaxdas; b) fasis mTlianad an nawilob-
riv (be, avansi) gadaxda win uswrebs saqonlis (qonebis) gadacemas.

 sakasacio palatam ganmarta sakiTxi, kontrahentebidan romelma unda Se-
asrulos pirvelma valdebuleba, Tu xelSekrulebiT Tanmimdevroba gaT-
valiswinebuli ar aris da aRniSna, rom nasyidobis xelSekrulebaSi jer
gamyidvelma unda Seasrulos Tavisi valdebuleba (gadasces myidvels
sakuTrebis ufleba qonebaze, masTan dakavSirebuli sabuTebi da mia-
wodos saqoneli) da Semdeg ki, myidvelma unda gadaixados fasi ro-
gorc wesi, qonebis gadacemisTanave. aseTi midgoma ganpirobebulia imiT,
Tu ra interesia Cadebuli qonebis samoqalaqo da savaWro brunvaSi.

 qoneba, farTo gagebiT, fulisagan gansxvavebiT, ar warmoadgens gacvlis
sayovelTao saSualebas. qonebis realizaciisaTvis saWiroa myidvelis mo-
Zebna. gamyidveli konkurenciis kanonebis ZaliT dainteresebulia imiT,
rom gayidos Tavisi saqoneli, amitomac gamarTlebulia, rom mas daekis-
ros ormxrivi valdebulebis Sesasruleblad pirveli nabijis gadadgma
anu myidvelisaTvis qonebis (saqonlis) gadacema.

 ssk-is 477-e muxlis Tanaxmad, moqmedebs prezumcia, rom myidvelis mier
gamyidvelisaTvis SeTanxmebuli fasis gadaxda xdeba nayidi qonebis miRe-
bisas, Tu xelSekrulebiT sxva ram ar aris gaTvaliswinebuli.96

konkretul davaSi, mosarCelis moTxovnas mopasuxisagan gadaxdis ganvade-
biT nasyidobis xelSekrulebiT gaTvaliswinebuli sazRauris dakisreba war-
moadgens. nasyidobis sagania komerciuli daniSnulebis uZravi qoneba da mSe-
neblobasTan dakavSirebuli proeqti. nasyidobis fasis garkveuli nawilis
gadaxda damokidebuli iyo Senobis proeqtis koreqtirebaze da mesame piris _
administraciuli organos mxridan nebarTvis gacemaze, romlis safuZvel-
zec gaizrdeboda komerciuli daniSnulebis mqone nivTis _ sastumros sar-
Tulianoba da moewyoboda lifti, winaaRmdeg SemTxvevaSi, ukve gadacemuli
qonebis Rirebuleba ganisazRvreboda gadaxdili konkretuli TanxiT.

sakasacio palatam miiCnia, rom qonebis Rirebulebis gazrda/nasyidobis fa-

9 6 susg #as-345-2020, 22 ivnisi, 2022.
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sis srulad gadaxda damokidebuli iyo pirobis dadgomaze, rac niSnavs, rom
qonebis fasis gansazRvris nawilSi saxezea pirobiTi garigeba.

 xelSekrulebiT gaTvaliswinebuli sasyidlis odenobis gazrda da misi
ganvadebiT gadaxda mxareebma daukavSires mesame piris _ administraciu-
li organos mxridan konkretul vadaSi samSeneblo dokumentaciis koreq-
tirebas da Sesabamisi Tanxmobis gacemas, rac gamyidvels unda waredgina
myidvelisaTvis, Sesabamisad, am ukanasknelsac warmoeSoboda fasnamatis
gadaxdis valdebuleba.

 vinaidan xelSekrulebiT gansazRvruli vada uSedegod gavida da gamyid-
velma ver uzrunvelyo SeTanxmebuli dokumentaciis myidvelisaTvis war-
dgena, myidvels aRar warmoeSoba valdebuleba, gadaixados xelSek-
rulebiT gaTvaliswinebuli damatebiTi Tanxa.97

3.2.2. Cuqeba

 `naCuqari qonebis gamoTxovis ufleba rogorc aradamoukidebeli aR-
mWurveli ufleba, arc gadacemadia da arc misi dagiravebaa SesaZlebe-
li. misi personaluri xasiaTidan gamomdinare igi aseve arc memkvidreo-
biT gadacemadia. dazaralebul mCuqebels mxolod TviTon SeiZleba hqon-
des Cuqebis gauqmebis moTxovnis ufleba. Tumca ukve gacxadebuli ga-
moTxovidan gamomdinare uflebebi ar gvevlinebian personaluri xasia-
Tis uflebebad da Sesabamisad, gadadian mCuqeblis memkvidreebze.~98

3.2.3. ijara

 sakasacio palatam ganmarta, rom ijara ormxrivmavaldebulebeli, sas-
yidliani da konsesualuri tipis xelSekrulebaa. meijaris valdebule-
baa, droebiT sargeblobaSi gadasces moijares ijaris sagani (qoneba) ise,
rom SesaZlebeli iyos misgan swori sameurneo gaZRolis Sedegad Semo-
savlis saxiT nayofis miReba, xolo moijaris valdebuleba ki, SeTan-
xmebuli sazRauris gadaxdaa. Sesabamisad, saijaro samarTlebrivi ur-
TierTobis mizania ara mxolod ijaris sagnis sargebloba, aramed ija-
ris sagnis sargeblobis gamo miRebuli Semosavali. ijara qiravnobis
samarTlebrivi urTierTobis nairsaxeobaa (saijaro urTierTobebis
daregulirebisTvis qiravnobis normebi blanketuria), magram qirav-
nobisgan mas swored ijaris sagnis sargeblobiT Semosavlis miRebis
aucilebloba mijnavs. ijaris SemTxvevaSi gadaecema qoneba, romelic
ara marto nivTebs, aramed aramaterialur qonebriv sikeTesac aer-

9 7 susg #as-661-2020, 26 Tebervali, 2021.
9 8 susg #as-1039-2020, 3 Tebervali, 2022.
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Tianebs (ssk-is 147-e muxli), anu im moTxovnebsa da uflebebs, romle-
bic moijares miscems SesaZleblobas, miiRos nayofi (materialuri
sargebeli). ijaris SemTxvevaSi nayofia is Semosavlebi, rac meurneo-
bis swori gaZRolis gziT miiReba samarTlebrivi urTierTobis (ija-
ris) safuZvelze (`iuridiuli nayofi~). Semosavlis miRebis SesaZleb-
lobis aucileblobis uzrunvelyofa ki, meijaris valdebulebis je-
rovnad Sesrulebis gamokveTili pasuxismgeblobaa, rasac efuZneba
saijaro qiris gadaxdis Sesaxeb moijaris valdebuleba. amdenad, sai-
jaro qirisa Tu misi gadauxdelobiT SeTanxmebuli pirgasamtexlos
Sesaxeb meijaris moTxovnis perspeqtiuloba damokidebulia meija-
ris mtkicebaze, iseTi saijaro qonebis gadacemis Sesaxeb, rogoriTac
garantirebulia Semosavlis miReba.

 moijares qoneba sargeblobaSi unda gadaeces sargeblobisaTvis vargis
mdgomareobaSi da ijaris mTeli drois ganmavlobaSi meijarem unda Sei-
narCunos nivTis es mdgomareoba. ijaris xelSekrulebis SemTxvevaSi niv-
Tis ̀ vargisianoba~ gulisxmobs nayofis miRebis SesaZleblobas.

sakasacio palatis daskvniT, keTilsindisieri qcevis, rogorc stabiluri sa-
moqalaqo brunvis erT-erTi qvakuTxedis da mxareTa moqmedebis amave prin-
cipisadmi erTgulebis WrilSi ganxilvisas xazgasasmelia, rom moijarem sa-
davo saijaro miwis nakveTze kvebis obieqti (msubuqi konstruqciis kafe) im
mizeziT ver ganaTavsa, rom teritoriaze vrceldeboda egreT wodebuli ssz-
2-is samarTlebrivi reJimi; sadac cxadia, rom kafes ganTavseba SeuZlebeli
iyo da moijarisTvis Semosavlis miRebis SesaZleblobas ijariT miRebuli mi-
wis nakveTi ar iZleoda.

amrigad, sakasacio palatis azriT, mosarCelem ver uzrunvelyo, moijari-
saTvis gadaeca iseTi saxiT saijaro qoneba, romlis swori sameurneo gaZRo-
lis Sedegadac, mopasuxe sargebels miiRebda.

 vinaidan moijares ijaris xelSekrulebis safuZvelze gadaeca nakliani
nivTi, ris gamoc mas warTmeuli hqonda sargeblobisa da Sesabamisad, na-
yofis miRebis SesaZlebloba, sakasacio palatam sasarCelo moTxovna xse-
nebuli ijaris xelSekrulebis farglebSi saijaro qiris dakisrebis Se-
saxeb ssk-is 581-e, 532-e, 533-e da 536-e muxlebis safuZvelze nawilobriv
uaryo.99

 sakasacio sasamarTlom ganmarta, rom ijaris xelSekrulebis namdvilo-
bisTvis misi sajaro reestrSi registracia savaldebulo ar aris, vinai-
dan igi SeiZleba rogorc zepirad, aseve werilobiTi formiT daidos. sa-
ijaro urTierTobis Sewyvetilad cnobisa da moijaris qiris gadaxdis
valdebulebisgan gaTavisuflebisTvis uflebis sajaro reestrSi gauq-
meba sakmarisi ar aris, gadamwyvetia saijaro farTis faqtobrivi flo-

9 9 susg #as-1185-2020, 20 maisi, 2021.
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bis Sewyvetis TariRis gansazRvra.100

konkretul saqmeSi, moijare (mopasuxe) saijaro qiris anazRaurebaze uaris
Tqmis safuZvlad saijaro qonebis naklis, kerZod, sareklamo abris nebar-
Tvis miRebis SeuZleblobis gamo, misi gamoyenebis SeuZleblobaze miuTiTebs.

 palatam ganmarta, rom ijara sasyidliani urTierTobaa, Tumca saijaro
qonebis imgvari naklis SemTxvevaSi, romelic qonebas gamousadegars xdis,
ijaris qiris dakavebis ufleba moijares ssk-is 536-e muxlidan gamomdi-
nare aqvs (Sdr. ̀ im dromde, sanam qiravnobis sagans axasiaTebs nakli, ro-
melic nivTs usargeblos xdis, damqiravebeli Tavisufldeba qiris gadax-
dis valdebulebisagan, xolo gamoyenebis potencialis Semcirebis Sem-
TxvevaSi qira Sesabamisad mcirdeba.~ g. rusiaSvili, ̀ samoqalaqo kodeq-
sis komentari,~ mux. 536, www. gccc.tsu.ge).

 palatam aRniSna, rom moijaris mier abris ganTavsebisa da gare vitraJis
mowyobis SeuZlebloba verc ssk-is 581.1 muxlidan gamomdinare meijaris
imgvari valdebulebis darRvevad ver miiCneva, romelic mas qonebidan na-
yofis miRebis SesaZleblobis uzrunvelyofas avaldebulebs da verc ssk-
is 535-e muxlis miznebisaTvis _ nivTis imgvar naklad, romelic nivTs usar-
geblos xdis. pirvel yovlisa, amgvari daskvnis safuZvels iZleva saqmeze
udavod dadgenili faqtobrivi garemoeba qonebis gasxvisebis Semdgom ima-
ve ijaris xelSekrulebis farglebSi abris ganTavsebisa da gare vitraJis
mowyobis gareSe moijaris mier im komerciuli saqmianobis ganxorciele-
bis Sesaxeb, ra mizniTac man ijaris xelSekruleba dado (miT ufro, rom
naklis SemTxvevaSi mas kanonic (ssk-is 541.1 muxli) da xelSekrulebac gas-
vlis uflebas warmouSobda). es ki, erTmniSvnelovnad abaTilebs ijaris
sagnis xelSekrulebiT gaTvaliswinebuli gamoyenebis SeuZleblobis Se-
saxeb mopasuxis pretenzias.

 palatam ganmarta, rom ssk-is 535-e muxlis (gaqiravebuli nivTi nivTob-
rivad unakloa, Tu mas aqvs daTqmuli Tvisebebi. Tu es Tvisebebi ar aris
daTqmuli, maSin gaqiravebuli nivTi miiCneva unaklod, Tu igi vargisia
xelSekrulebiT gaTvaliswinebuli saqmianobisaTvis an Cveulebrivi ga-
moyenebisaTvis) dispoziciidan gamomdinare, SeiZleba iTqvas, rom kanoni
erTmaneTisagan mijnavs or SemTxvevas: a) rodesac nivTis mdgomareoba
xelSekrulebiTaa SeTanxmebuli; b) pirobebSi, nivTi gamosadegia xelSek-
rulebiT gaTvaliswinebuli saqmianobisaTvis an Cveulebrivi gamoyene-
bisaTvis. amdenad, nivTobrivi naklis Sefasebisas, upiratesoba eniWeba
mxareTa SeTanxmebas, kerZod, meijarem saijaro qoneba moijares unda ga-
dasces xelSekrulebiT gaTvaliswinebuli mdgomareobiT, amgvari daT-
qmis ararsebobisas, ijaris sagnis xarisxis ganmsazRvrelia misi Sesabami-
soba ijaris xelSekrulebiT gaTvaliswinebul saqmianobasTan.

100 susg #as-406-2021, 29 oqtomberi, 2021.
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palatis gansjiT, im SemTxvevaSic ki, Tu xelSekrulebiT meijare gare vitra-
Jisa da sareklamo abris mowyobis Taobaze administraciuli organosagan Se-
sabamisi nebarTvis mopovebis valdebulebas aiRebda, amgvari piroba mainc ba-
Tili iqneboda.

 palatam ganmarta, rom samarTlebrivi regulacia, romelic nivTis
gamoyenebis SesaZleblobas amcirebs an maT saerTod gamousadegars
xdis, nivTis Tvisebis nakls ganekuTvneba, Tumca ara is SemTxveva, ro-
desac gamqiravebeli kisrulobs mesame pirisgan (maT Soris, adminis-
traciuli organosgan) Tanxmobis miRebis valdebulebas, rac aranam-
dvilia ssk-is 91-e muxlis mixedviT (Sdr. g. rusiaSvili, `samoqalaqo
kodeqsis komentari,~ mux. 536, www. gccc.tsu.ge).

palatam daaskvna, rom nivTis naklis dasabuTebisa da mtkicebis tvirTis mqone
moijares (sssk-is 102.1 muxli), romelic valdebuli iyo, dasaSvebi mtkicebu-
lebebis wardgeniT daesabuTebina nivTobrivi naklis saqonlis gadacemis
droisaTvis arsebobis faqti, gasagebad da damajereblad ver gaaqarwyla faq-
ti, rom xelSekrulebiT gaTvaliswinebuli gamoyenebisaTvis vargisi ijaris
sagani Caibara da ver daamtkica, rom Sesruleba arajerovani _ nakliani iyo.101

3.2.4. sesxi

3.2.4.1. 623-e muxli

sakasacio palatam ganmarta, rom sesxis xelSekruleba xasiaTdeba Semdegi Ta-
viseburebebiT: sesxis xelSekruleba aris qonebis sakuTrebaSi gadacemis ti-
pis xelSekruleba, Tumca igi gansxvavdeba qonebis sakuTrebaSi gadacemis ti-
pis iseTi xelSekrulebebisagan, rogoricaa nasyidoba, gacvla, Cuqeba, samis-
dRemSio rCena.

 sesxis xelSekruleba aris calmxrivi xelSekruleba. xelSekrulebaTa
klasifikacia calmxriv da ormxriv xelSekrulebebad damokidebulia ara
imaze, Tu ramdeni piris nebaa gamovlenili (rameTu xelSekruleba zoga-
dad gulisxmobs ori an meti piris nebis gamovlenas), aramed imaze, Tu ro-
goraa ganawilebuli ufleba-movaleobebi xelSekrulebis mxareebs Soris.
sesxis xelSekrulebiT gamsesxebeli uflebamosilia moiTxovos sesxad ga-
dacemulis dabruneba, xolo msesxebeli ki, valdebulia daabrunos ukan
sesxad miRebuli imave saxis, xarisxisa da raodenobis nivTi.

 sesxis xelSekruleba aris realuri xelSekruleba. Sesabamisad, sesxis xel-
Sekruleba dadebulad iTvleba, roca gamsesxebeli sakuTrebaSi gadas-
cems msesxebels xelSekrulebis sagans. martooden SeTanxmeba sesxis Ta-

101 susg #as-564-2022, 30 ivnisi, 2022, ix.: aseve, susg-ebi: #as-1154-1109-2016, 20 aprili, 2018,
#as-184-177-2016, 12 dekemberi, 2016.
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obaze, jer kidev ar niSnavs xelSekrulebis dadebas.102

 erT-erT saqmeSi, romelSic sadavo iyo mxareTa Soris sesxis xelSekru-
lebis dadebis sakiTxi, sakasacio palatam ganmarta: ̀ ssk-is 623-e muxlis
danawesidan gamomdinareobs daskvna, rom sesxi realur xelSekrulebaTa
rigs ganekuTvneba, rac niSnavs, rom saxelSekrulebo urTierToba ara mxo-
lod mis arsebiT pirobebze mxareTa SeTanxebiT, aramed xelSekrulebis
sagnis _ fulis an sxva gvarovnuli nivTis msesxeblisaTvis sakuTrebaSi
gadacemis momentidan warmoiSoba, Sesabamisad, mtkicebis saganSi Semava-
li garemoebac, upirvelesad, xelSekrulebis sagnis gadacemaa (xelSek-
rulebis dadeba).~

 sakiTxi imis Sesaxeb, Tu davis monawile romelma mxarem unda adasturos
Tanxis gadacemis Sesaxeb garemoeba, ar regulirdeba materialuri samar-
Tlis normiT. sesxis saxelSekrulebo urTierTobis momwesrigebeli ar-
cerTi norma mtkicebis tvirTis ganawilebis specialur wess ar gvTava-
zobs, ris gamoc, gamoyenebul unda iqnes sssk-is zogadi norma mxareTa
Soris mtkicebis tvirTis gadanawilebisTvis (sssk-is 102-e muxlis pirve-
li nawili), romlis Tanaxmad, Tanxis gadacemis mtkicebis tvirTi gamses-
xebels ekisreba. anu gamsesxeblis valdebuleba Semoifargleba sesxis Tan-
xis gadacemisa da gadacemuli Tanxis odenobis mtkicebiT, xolo msesxeb-
lis mtkicebis tvirTi ki Semoifargleba sesxis Tanxis dafarviT.

 ssk-is 624-e muxlis Tanaxmad, sesxi formasavaldebulo garigebas ar war-
moadgens, mxareebi Tavisufali arian xelSekrulebis formis arCevaSi
(ssk-is 68-e muxli), Tumca, udavoa, rom formis arCevis sakiTxi mtkicebis
tvirTze pirdapir da uSualo gavlenas axdens im SemTxvevaSi, Tu weri-
lobiTi xelSekruleba pirdapir Seicavs daTqmas Tanxis msesxeblisaTvis
gadacemis Taobaze. moxmobili normidan gamomdinare, sesxis xelSekru-
lebis dadebis faqti, sssk-is 102-e muxlis me-2 nawiliT gansazRvruli ne-
bismieri dasaSvebi mtkicebulebiT, maT Soris, mowmis CvenebiT SeiZleba
dadasturdes, Tumca, zepiri sesxis dros nivTis gadacemis damtkicebis
TvalsazrisiT, kanonis Tanaxmad, mxolod es ukanaskneli arasakmarisa-
daa miCneuli da sakasacio palata gasesxebuli Tanxis gadacemis faqtob-
rivi garemoebis damadasturebel dasaSveb da sakmaris mtkicebulebad mi-
iCnevs werilobiT sabuTs, magaliTad, savalo sabuTi, gadaricxvis qviTa-
ri, salaros Semosavlis orderi.103

102 mravalTagan ix. susg-ebi: #as-896-2019, 2021 wlis 30 noembris ganCineba; #as-301-2021, 2021
wlis 25 ivnisis ganCineba, #as-488-2021, 2021 wlis 29 seqtembris ganCineba. miTiTebulia
#as-1365-2020, 17 dekemberi, 2021.

103 susg #as-895-2021, 23 dekemberi, 2021, #as-1288-2019, 04 marti, 2021.
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3.2.4.2. 626-e muxli

 ssk-is 626-e muxli adgens, rom, Tu valis dabrunebis vada gansazRvruli
ar aris, maSin vali dabrunebul unda iqnes kreditoris an movalis mier
xelSekrulebis Sewyvetisas. xelSekrulebis Sewyvetis vada Seadgens sam
Tves. konkretul viTarebaSi, sesxis dabrunebis vada mxareebs Soris wi-
naswar ar iyo gansazRvruli, Sesabamisad, vali unda dabrunebuliyo kre-
ditoris an movalis mier xelSekrulebis Sewyvetisas. amasTan, kanonmde-
beli xelSekrulebis Sewyvetis 3-Tvian vadas adgens. swored am vadis gas-
vlis Semdegaa movale valdebuli, daabrunos sesxi.

 Tu mxareebi ar arian SeTanxmebuli sesxis dabrunebis vadaze, sesxis da-
farvis vadis dadgomisaTvis (3-Tviani vadis aTvlisaTvis) sakmarisia gam-
sesxeblis an msesxeblis calmxrivi neba xelSekrulebis Sewyvetaze.... ma-
Sasadame, Tu sesxis xelSekrulebaSi miTiTebuli ar aris konkretuli Ta-
riRi an drois monakveTi (magaliTad, 30 maisi, Tebervlis bolo da a.S.)
gamsesxebels SeuZlia, nebismier dros mosTxovos msesxebels valis dab-
runeba, msesxebeli ki valdebulia, moTxovnidan sami Tvis ganmavlobaSi
daabrunos vali (ix.: T. zambaxiZe, samoqalaqo kodeqsis 626-e muxlis ko-
mentari, www.gccc.ge).

 ganusazRvreli vadiT dadebuli sesxis xelSekrulebis Sewyvetisas, xel-
Sekrulebis Sewyvetis samTviani vadis SemoRebiT, kanonmdebeli faqtob-
rivad movales icavs xelSekrulebis uecrad Sewyvetis negatiuri efeq-
tisgan da mas gonivrul dros aZlevs sasesxo valdebulebis keTilsindi-
sierad Sesasruleblad. amrigad, sesxis xelSekrulebis Sewyvetis Tao-
baze kreditoris nebis gamovlenisas, sesxis xelSekrulebidan gamom-
dinare urTierTvaldebulebebi kidev 3 Tvis ganmavlobaSi inarCunebs
Zalas da sesxis xelSekrulebis darRveviT/valdebulebis Seusruleb-
lobiT ganpirobebuli sasarCelo moTxovnis xandazmulobis vadis
aTvlis momentic swored zemoaRniSnuli samTviani periodis uSede-
god amowurvas ukavSirdeba.104

3.2.5. nardoba

konkretul davaSi, SemkveTis sarCeli nardobis xelSekrulebis fargleb-
Si, nivTobrivad nakliani produqtis miwodebaze miTiTebiT, xelSekru-
lebidan gasvlis safuZvliT, ukve gadaxdili Tanxis ukan dabrunebis moT-
xovniT, ar dakmayofilda.

 sasamarTlom ganmarta, rom ̀ nivTis naklis gamosworeba an misi axliT
Secvla ganxiluli unda iqnes damatebiTi Sesrulebis moTxovnad, ro-

104 susg #as-892-2019, 16 aprili, 2021.
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melic prioritetuli, upiratesad gamosayenebelia sxva danarCen me-
oradi moTxovnis uflebebs Soris. kerZod, sanam mxare xelSekrule-
bidan gasvlis moTxovnis uflebas aamoqmedebdes, is valdebulia mi-
marTos damatebiTi Sesrulebis moTxovnis uflebas im pirobiT, Tu
saxeze ar aris damatebiTi Sesrulebis gamomricxavi safuZvlebi.~
garda imisa, rom xelSekrulebidan gasvlis moTxovnamde, SemkveTma jer
damatebiTi Sesruleba (naklis gamosworeba an axali nakeTobis damzade-
ba) unda moiTxovos, nardobis xelSekrulebidan gasvlis moTxovna sxva
damatebiT winapirobebsac unda akmayofilebdes.

 xelSekrulebebiT nakisri valdebulebebis nakliani Sesrulebis da-
dasturebis tvirTi SemkveTs akisria.

sakasacio sasamarTlos miTiTebiT, moTxovnis uaryofis safuZveli gaxda is
garemoeba, rom SemkveTi iTxovs xelSekrulebidan gasvlas ise, rom mas ar mo-
uTxovia nardobis xelSekrulebidan gamomdinare damatebiTi Sesruleba, ro-
melzec specialuri xandazmulobis vada vrceldeba da es vada sarCelis sasa-
marTloSi warmodgenis dros gasuli iyo, kerZod, ssk-is 655-e muxlidan ga-
momdinare, moTxovna Sesrulebis naklis gamo SemkveTma SeiZleba waradginos
erTi wlis manZilze, Sesrulebuli samuSaos miRebis dRidan. rac Seexeba xan-
dazmulobis vadis aTvlis dros, samoqalaqo kodeqsis 656-e muxlidan gamom-
dinare, ̀ xandazmulobis aTvlis specialur momentTan gvaqvs saqme nardobis
xelSekrulebiT Sesrulebuli samuSaos naklTan mimarTebaSi. kerZod, xandaz-
mulobis erTwliani vada aiTvleba im dRis momdevno dRidan, rodesac Sem-
kveTma miiRo Sesrulebuli samuSao.~ amasTan, sagulisxmoa, rom daculi ar
aris xelSekrulebidan gasvlis ssk-is 352-e da 405-e muxliT gansazRvruli
sxva aucilebeli winapirobebic, romlebic maT Soris, xelSekrulebidan gas-
vlamde xelSekrulebis Sesasruleblad damatebiTi vadis dawesebas moiT-
xovs.105

nardobis saxelSekrulebo urTierTobidan gamomdinare samuSaos Sesrule-
bis faqtis damadasturebeli mtkicebulebis Sesaxeb sakasacio sasamarTlom
araerT saqmeze ganmarta rom:

 nardobis xelSekrulebis maregulirebeli normebis (ssk-is 629-656-e mux-
lebi) arcerTi danawesiT kanonmdebeli imperatiulad ar awesebs valde-
bulebis Sesrulebulad miCnevis SesaZleblobas mxolod miReba-Cabare-
bis aqtis Sedgenis gziT. marTalia, xelSekrulebis mxareebi SeTanxmdnen
Sesrulebuli samuSaos miReba-Cabarebis formaze, magram miReba-Cabare-
bis aqtis Seudgenloba, im SemTxvevaSi, Tu sxva mtkicebulebiT utyuarad
dadasturdeba valdebulebis Sesrulebis faqti, ar SeiZleba gaxdes sar-
Celze uaris Tqmis safuZveli.106

105 susg #as-856-2021, 8 oqtomberi, 2021, ix.: aseve susg-ebi: #as-222-2021, 4 ivnisi, 2021, #as-
1324-2019, 12 marti, 2021, #as-58-2020, 11 marti, 2021, #as-346-2021,14 ivlisi, 2021.

106 mravalTagan ix.: susg-ebi: #as-746-714-2016, 08.05.2017; #as-770-737-2014, 16.06.2015.
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 erT-erT saqmeze sakasacio palatam aRniSna, rom ̀ nardobis xelSekrule-
bis maregulirebel normebsa da sakasacio sasamarTlos praqtikaze day-
rdnobiT, kanonis romelime danawesi valdebulebis Sesrulebulad
miCnevas imperatiulad mxolod miReba-Cabarebis aqtis Sedgenas ar
ukavSirebs. marTalia, xelSekrulebis mxareebi SeTanxmdnen Sesru-
lebuli samuSaos miReba-Cabarebis formaze, magram im pirobebSi, ro-
desac sxva mtkicebulebiT utyuarad dasturdeba valdebulebis Ses-
rulebis faqti, miReba-Cabarebis aqtis Seudgenloba mosarCelis moT-
xovnis uaryofis safuZveli ver gaxdeba.

 sakasacio palatam miiCnia, rom mosarCelis mier Sesrulebul samuSaos-
Tan dakavSirebiT miReba-Cabarebis aqtebis warudgenloba, ar gamoric-
xavs misi mxridan saxelSekrulebo valdebulebis jerovnad Sesrulebis
faqts. marTalia, mxareTa Soris xelSekrulebiT ganisazRvra Sesrule-
bul samuSaosTan dakavSirebiT miReba-Cabarebis aqtebis wardgena, Tum-
ca, iseT viTarebaSi, roca sasamarTlos mier dadgenilia, rom Sesrule-
buli samuSaoebi mopasuxes mosarCelisaTvis anazRaurebuli aqvs miReba-
Cabarebis aqtebis gareSe, ar SeiZleba gaxdes sarCelis dakmayofilebaze
uaris Tqmis safuZveli.

 sakasacio palatam angariS-faqturebisaTvis mtkicebulebiTi Zalis mi-
niWebasTan dakavSirebiT aRniSna, rom samoqalaqo davis ganxilvisas, maT
raime upiratesi iuridiuli Zala ar gaaCniaT. sasaqonlo zednadebi da
sagadasaxado angariS-faqtura saqonlis miwodebis erT-erTi da ara er-
TaderTi mtkicebuleba SeiZleba iyos, romelic sxva mtkicebulebebTan
erTobliobaSi unda Sefasdes da saqonlis mowodebis Taobaze sasamar-
Tlos Sinagan rwmenas unda daedos safuZvlad.~

 sakasacio palatam ganmarta, rom nardoba dakavSirebulia menardis val-
debulebasTan _ Seasrulos xelSekrulebiT gansazRvruli samuSao da ga-
dasces SemkveTs SeTanxmebuli sazRauris miRebis pirobiT Sesrulebuli
samuSaos Sedegi. SemkveTi movalea gadauxados menardes sazRauri samu-
Saos Sesrulebis Semdeg (ssk-is 648-e muxlis Tanaxmad, SemkveTi movalea,
menardes gadauxados sazRauri samuSaos Sesrulebis Semdeg, Tu xelSek-
ruleba ar iTvaliswinebs nawil-nawil gadaxdas);

 rogorc wesi, nardobis xelSekrulebiT gaTvaliswinebuli samuSaos Se-
degi SemkveTs unda gadaeces mTlianad da amis Semdeg aris SemkveTi mova-
le, gadauxados menardes SeTanxmebuli sazRauri. Tumca, es ar gamoric-
xavs SesaZleblobas, rom nardobis xelSekrulebis mxareebi SeTanxmdnen,
rom samuSao miRebuli iqneba nawil-nawil da sazRauris gadaxdac moxde-
ba nawil-nawil. rodesac samuSaos Sesruleba xdeba nawil-nawil, moqme-
debs prezumfcia, rom Sesrulebuli samuSaos xarisxi Seesabameba dadge-
nil moTxovnebs, Tuki SemkveTi uxdis menardes sazRaurs Sesrulebuli
samuSaos proporciulad. (ix.: z. ZlieriSvili, nardobis xelSekruleba _
Teoria da praqtika, 2016, gv. 290).
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ssk-is 649-e muxlis Tanaxmad, Tu xelSekrulebis an Sesasrulebeli samuSaos
xasiaTidan gamomdinare, saWiroa misi gadacema, maSin SemkveTi movalea mii-
Ros Sesrulebuli samuSao. miRebisTanave SemkveTi valdebulia gadaixados
sazRauri.

 Sesrulebuli samuSaos miRebaSi erTmaneTisagan gamijnulia ori etapi:
menardis mier samuSaos gadacema da SemkveTis mier Sesrulebuli samuSa-
os miReba. samuSaos gadacema erTi mxriv, warmoSobs SemkveTis valdebu-
lebas, miiRos menardis mier Sesrulebuli samuSaos Sedegi, xolo meore
mxriv _ menardis uflebas, moiTxovos SemkveTisagan SeTanxmebuli sazRa-
uri. samuSaos miRebis valdebuleba imaSic gamoixateba, rom SemkveTma un-
da Seamowmos Sesrulebuli samuSaos Sedegis xarisxi.

 sakasacio palatam aRniSna, rom Sesrulebuli samuSaos miReba warmoSobs
Semdeg samarTlebriv Sedegebs: a) iwyeba Sesrulebis naklis gamo moTxov-
nis xandazmulobis vada; b) SemkveTma unda gadauxados menardes sazRau-
ri; g) Tu SemkveTi gadaacilebs sazRauris gadaxdis vadas, mas SeiZleba
daekisros damatebiTi pasuxismgebloba (xelSekrulebiT gaTvaliswine-
buli pirgasamtexlo da a.S.); d) SemkveTze gadadis Sesrulebuli samuSa-
os SemTxveviTi daRupvis an dazianebis riski; e) Tu SemkveTi droulad ar
miiRebs Sesrulebul samuSaos, menardes warmoeSveba ssk-is 633-e muxliT
gaTvaliswinebuli zianis anazRaurebis moTxovnis ufleba; v) Tu Semkve-
Ti droulad ar miiRebs Sesrulebul samuSaos, menardes warmoeSveba ssk-
is 634-e muxliT gaTvaliswinebuli giravnobis ufleba (ix.: z. ZlieriSvi-
li, nardobis xelSekruleba _ Teoria da praqtika, 2016, gv. 308).107

3.2.6. davaleba

3.2.6.1. 709-e muxli

 davalebis xelSekruleba is samarTlebrivi saSualebaa, romlis meSveo-
biTac pirs SeuZlia miandos Tavis rwmunebuls iuridiuli momsaxurebis
gaweva, partniorTa krebaze monawileobis miReba, fasian qaRaldebTan da-
kavSirebuli operaciebis warmoeba da a. S. am xelSekrulebis sagania rwmu-
nebulis mier erTi an ramdenime moqmedebis Sesruleba. marwmunebelma Se-
iZleba daavalos rwmunebuls rogorc iuridiuli, ise faqtobrivi moq-
medebis Sesruleba, vinaidan, Tavad davalebis xelSekrulebis momwesri-
gebel muxlSi ar aris dakonkretebuli rwmunebulis mier Sesasrulebeli
moqmedebis xasiaTi, amitom aseTi xelSekrulebis sagans warmoadgens yve-
la im moqmedebis Sesruleba, romelic iwvevs ama Tu im samarTlebriv Se-
degs.

107 susg #as-1374-2021, 15 aprili, 2022, ix.: aseve, susg-ebi: #as-1252-2020, 29.09.2021, #as-
1013-2019, 17.07.2020, #as-968-2021, 17 dekemberi, 2021, #as-1768-2019, 29 maisi, 2020, #as-
1194-2020, 05.03.2021.
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 davaleba im xelSekrulebaTa ricxvs miekuTvneba, romelic dakavSirebu-
lia samuSaos SesrulebasTan, misi sagania rwmunebuli piris mier erTi an
ramdenime imgvari moqmedebis Sesruleba, romelic iwvevs ama Tu im Sede-
gis dadgomas da, rogorc wesi, efuZneba urTierTndobas. rwmunebulis
valdebulebas warmoadgens davalebuli moqmedebis mmarTvelis gulis-
xmierebiT warmoeba da miRweuli Sedegis adresati xdeba warmodgenili
piri.

davalebis xelSekrulebidan gamomdinare moTxovnis mimarT ssk-is 129-e mux-
lis pirveli nawiliT gansazRvruli samwliani xandazmulobis vada vrcel-
deba.108

konkretul saqmeSi, sakasacio palatam ganmarta, rom davalebis xelSekru-
lebis dadebisas, gasamrjelos konkretul odenobaze an misi gamoTvlis wes-
ze SeuTanxmebloba ar gulisxmobs mxareTa Soris usasyidlo urTierTobis
arsebobas. am Taviseburebaze miuTiTebs ssk-is 710-e muxlis me-2 nawili _ ̀ ga-
samrjelo CaiTvleba usityvod SeTanxmebulad, Tu garemoebaTa mixedviT moq-
medebis Sesruleba mxolod gasamrjeloTi aris mosalodneli.~ am normiT gaT-
valiswinebuli garemoebis gaqarwyleba SesaZlebelia TviT dainteresebuli
piris mier, Tu igi daadasturebs, rom sadavo urTierToba gasamrjelos ar
iTvaliswinebda.

 mosarCelis (marwmuneblis) miTiTeba, rom mxareebs Soris imTaviTve ar ar-
sebobda SeTanxmeba raime saxis fiqsirebuli odenobis gasamrjeloze, sa-
samarTlom ar miiCnia sakmarisad ssk-is 710-e muxlis me-2 nawiliT moce-
muli prezumfciis gasaqarwyleblad. ssk-is 710-e muxlis me-3 nawilis Ta-
naxmad, ̀ Tu gasamrjelos odenoba ar aris gansazRvruli, maSin raime nix-
ris arsebobisas SeTanxmebulad miiCneva sanixro gasamrjelo, iseve, ro-
gorc nixris ararsebobisas _ Cveulebrivi gasamrjelo.~ amdenad, kanoni
uSvebs SesaZleblobas, rom gasamrjelos Taobaze xelSekrulebaSi Se-
sabamisi daTqmis ararsebobis miuxedavad, misi odenoba dadgindes nix-
rebis an am urTierTobebisaTvis damaxasiaTebeli Cveulebebis mixed-
viT, gonivruli odenobiT. ssk-is 709-e da 710-e muxlebis normatiuli
Sinaarsi davalebisaTvis gasamrjelos gadaxdis valdebulebas xelSek-
rulebiT an kanoniT gaTvaliswinebul SemTxvevebs ukavSirebs.109

3.2.6.2. 717-e muxli

 sasamarTlom saCivrisaTvis dadgenili baJi avtomaturad rwmunebu-
lis mier gasawev ̀ aucilebel xarjad~ ar CaTvala.

108 susg #as-996-2021, 24 maisi, 2022, ix.: aseve, susg-ebi: #as-1203-2018, 25.04.2019, #as-655-
611-2017, 11.07.2017, #as-895-845-2015, 29.01.2016.

109 susg #as-894-2021, 23 dekemberi, 2021.
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palatam miuTiTa ssk-is 717-e muxlis pirveli nawilze, romelic adgens, rom
marwmunebelma unda aunazRauros rwmunebuls mindobili moqmedebis Sesas-
ruleblad gaweuli aucilebeli xarjebi. amrigad, miTiTebul normaSi kanon-
mdebeli adgens qcevis Semdeg wess: rwmunebulma unda imoqmedos marwmuneb-
lis davalebebis Sesasruleblad da, am mizniT, gawios kidec davalebis Ses-
rulebis procesSi warmoSobili aucilebeli xarjebi, romelic sabolood,
daeqvemdebareba anazRaurebas marwmuneblis mier.

sakasacio palatam ar gaiziara daskvna, rom raki warmomadgenels mindobi-
lobiT miniWebuli hqonda baJis gadaxdis uflebamosileba, ssk-is 717-e mux-
lidan gamomdinare, valdebuli iyo, Tavad gadaexada saxelmwifo baJi, rac
SemdgomSi marwmuneblis mier anazRaurdeboda. palatam miiCnia, rom pirveli
instanciis sasamarTlos saapelacio wesiT gasaCivreba (rac marwmuneblis ne-
bas Seesabameboda), saapelacio saCivrisaTvis dadgenil baJs avtomaturad ̀ au-
cilebel xarjad~ ver aqcevs. marwmuneblis ugono mdgomareobis gamo, rwmu-
nebuls ar hqonda SesaZlebloba, miewodebina informacia sasamarTlos mier
Suamdgomlobis dakmayofilebaze uaris Tqmis gamo, saxelmwifo baJis _ 5000
laris gadaxdis valdebulebis Taobaze. palatam ganmarta, rom sakiTxi unda
gadawydes yovel konkretul SemTxvevaSi, individualuri saqmis faqtobrivi
garemoebebis gaTvaliswinebiT. mocemul SemTxvevaSi, gadamwyveti faqtori
apelantis ugonod yofna, nebis gamovlenis SeuZlebloba iyo.

sakasacio palatam miiCnia, rom sasamarTlos xelmisawvdomobis principis gaT-
valiswinebiT, sadavo sakiTxi unda gadawydes mxaris sasargeblod, kerZod,
imgvarad, rom daculi iqnes gasaCivrebis uflebis mqone mxaris uflebebi da
kanoniT gaTvaliswinebuli interesebi. sakasacio palatam ganmarta, rom sa-
qarTvelos konstituciiT aRiarebuli sasamarTlo xelmisawvdomobis prin-
cipi asaxulia sssk-is me-2 muxlSi, romlis pirveli nawilis Tanaxmad, yoveli
pirisaTvis uzrunvelyofilia uflebis sasamarTlo wesiT dacva. kanonis aR-
niSnuli Canaweri ar aris formaluri xasiaTis da emsaxureba am uflebis rea-
lizacias. amgvari midgoma gamomdinareobs adamianis uflebaTa da Tavisuf-
lebaTa dacvis evropuli konvenciis me-6 muxlidanac. Sedegad, gaauqma gan-
Cineba saapelacio saCivris ganuxilvelad datovebis Sesaxeb da daabruna xe-
laxla gansaxilvelad.110

3.2.7. dazRveva

3.2.7.1. ssk-is 829-e muxli

 sakasacio sasamarTlom ganmarta ssk-is 829-e muxliT gaTvaliswine-
buli dazRvevis sagamonakliso SemTxveva, imgvarad, rom ar moxdes
mzRvevelTa pasuxismgeblobisagan gaTavisuflebis arakeTilsindi-

110 susg #as-731-2020, 8 oqtomberi, 2021.
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sieri waxaliseba da amiT, safrTxe ar daemuqros samarTlebriv siv-
rceSi dazRvevis samarTlebriv daniSnulebasa da mizans.

 mZRolis mxridan martivi gaufrTxilebloba ar iqna miCneuli mzRve-
velis pasuxismgeblobis gamomricxvel garemoebad.

dazRvevis xelSekrulebidan gamomdinare davaSi,111 sasamarTlom miiCnia, rom
mZRolis braleuloba gamoixata swored martiv gaufrTxileblobaSi da ara
ganzraxvasa Tu uxeS gaufrTxileblobaSi. mZRolis saWesTan CaZineba sasa-
marTlom aucilebeli yuradRebianobis darRvevad ar Seafasa, ris gamoc ar
gamoricxa mzRvevelis pasuxismgebloba da mas Sesabamisi anazRaureba dae-
kisra.

 sakasacio palatam ganmarta, rom bralis samarTlebrivi kategoria gan-
sakuTrebuli iuridiuli mniSvnelobis mqonea, rogorc kontinenturi,
ise saerTo samarTlis sistemaSi, Tumca, TiToeuli samarTlebrivi sis-
tema bralis sakiTxisadmi konceptualurad gansxvavebul midgomas av-
lens: saerTo samarTlis sivrceSi valdebulebis arabraleuli Seusru-
lebloba ar afuZnebs valdebulebis darRvevis dasrulebul Semadgenlo-
bas, igi mxolod xelSekrulebidan gasvlis uflebas warmoSobs, xolo zi-
anis anazRaurebis meoradi moTxovnis ufleba upirobod bralze damoki-
debuli rCeba. amrigad, saerTo samarTali, valdebulebis darRvevis sa-
fuZvlad bralis arsebobis gansazRvriT, dasawyisSive gamoricxavs arab-
raleuli SeusruleblobisaTvis zianis anazRaurebis SesaZleblobas. kon-
tinentur samarTalSi valdebulebis Seusrulebloba, movalis braleu-
lobis miuxedavad, afuZnebs valdebulebis darRvevis obieqtur katego-
rias, rac ganapirobebs meoradi moTxovnis uflebisadmi kreditoris xel-
misawvdomobas, xolo brali, rogorc saxelSekrulebo pasuxismgeblobis
uzogadesi winapiroba, mniSvnelobas iZens gamosayenebeli meoradi moT-
xovnis uflebis gansazRvrisaTvis mas Semdeg, rac saxezea valdebulebis
darRvevis dasrulebuli Semadgenloba. kreditoris brali gavlenas ax-
dens xelSekrulebidan gasvlis uflebis warmoSobaze, anazRaurebas daq-
vemdebarebuli zianis odenobis gansazRvraze da sanacvlo Sesrulebis
moTxovnis uflebis arsebobaze aisaxeba. ssk-is 395-e muxlis I nawilis Ta-
naxmad, ̀ movales pasuxismgebloba daekisreba mxolod ganzraxi an gauf-
rTxilebeli moqmedebiT miyenebuli zianisaTvis, Tu sxva ram ar aris gaT-
valiswinebuli da valdebulebis arsidanac sxva ram ar gamomdinareobs.~
es danawesi msgavsia germaniis samoqalaqo kodeqsis 276-e paragrafis I ab-
zacisa, romlis Tanaxmad, movale pasuxs agebs ganzraxvis an gaufrTxi-
leblobisaTvis, Tuki ufro mkacri an ufro msubuqi pasuxismgebloba ar
aris dadgenili an ar gamomdinareobs valdebulebiTi urTierTobis Si-
naarsidan (ix.: l. Wanturia, korporaciuli marTva da xelmZRvanelTa pa-
suxismgebloba sakorporacio samarTalSi, 2006, gv. 375).

111 susg #as-1479-2019, 21 ianvari, 2020.
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 samoqalaqo samarTalSi ganasxvaveben bralis or formas: ganzraxva (do-
lus) da gaufrTxilebloba (culpa), romlebic piris qmedebis subieqturi
Semadgenlobis elementebia. jer kidev, romis kerZo samarTali ganzrax-
vad (dolus) miiCnevda piris mier Segnebulad moqmedebis Cadenas misi
marTlwinaaRmdegobis gaTvaliswinebiT, xolo gaufrTxileblobad
(culpa) _ saWiro windaxedulobisa da yuradRebis argamoCenas, arasakma-
ris swrafvas aramarTlzomieri Sedegis Tavidan asacileblad, oRond
borotebis Cadenis pirdapiri survilis _ ganzraxvis gareSe. gaufrTxi-
lebloba romis samarTalSi iyofoda uxeS (culpa lata) da martiv (culpa levis)
gaufrTxileblobad. miCneuli iyo, rom uxeSi gaufrTxileblobiT moq-
medebda is, vinc ar Rebulobda iseT zomebs, romelsac miiRebda samoqa-
laqo brunvis monawile nebismieri normaluri, gonieri adamiani, xolo
martiv gaufrTxileblobad iTvleboda iseTi zomebis miuRebloba, ro-
melsac miiRebda windaxeduli mesakuTre. ganzraxvasa da gaufrTxileb-
lobas, rogorc bralis formebs, aseve icnobda Zveli qarTuli samarTa-
lic, kerZod, ̀ mcire sjulis kanoni,~ aseve masze dafuZnebuli eqvTime
mTawmindelis mier Camoyalibebuli bralis koncefcia, xolo mogviane-
biT, daviT batoniSvilis samarTlebrivi moZRvreba (ix.: gariSvili, da-
viT giorgis-Ze bagrationis (batoniSvilis) politikuri da iuridiuli
Sexedulebani, 2004, gv. 145).

ganzraxvis cnebis definicias saqarTvelos samoqalaqo kodeqsi ar icnobs.
civilistur doqtrinasa da sasamarTlo praqtikaSi gamoiyeneba ganzrax bra-
lis is cneba, romelic sisxlis samarTalSia SemuSavebuli. ganzrax moqmedebs
is, vinc acnobierebs Tavisi moqmedebis rogorc Sedegs, ise misi movaleobebi-
sadmi winaaRmdegobas da amas akeTebs sakuTari surviliT. amdenad, ganzraxva
_ es aris marTlsawinaaRmdego Sedegis codna da survili. ganzraxi bralis
forma gulisxmobs valdebulebis darRvevas saxelSekrulebo urTierToba-
Si yvela mniSvnelovani garemoebis codnisa da movalis mier sakuTari valde-
bulebebis gacnobierebis pirobebSi. SesaZlebelia, xelSekrulebis mxares
araswori warmodgena hqondes saqmis namdvil viTarebaze _ cdebodes rogorc
konkretul faqtebSi, aseve samarTlis normis SinaarsSi, ar cnobdes Tavs val-
debulad. am SemTxvevaSi ganzraxi bralis arseboba gamoiricxeba, sanacvlod
movales daekisreba pasuxismgebloba gaufrTxileblobisaTvis, radgan val-
debulebis darRveva ganixileba rogorc misi daudevari moqmedebis Sedegi.
ganzraxva moicavs valdebulebiTsamarTlebrivi urTierTobis faqtobrivi
garemoebebis, mxareTa ufleba-movaleobebis codnas, aseve qmedebis marTlwi-
naaRmdegobis gacnobierebas. ganzraxvis aucilebeli komponentia sakuTari
qmedebis `Sedegis codna da survili marTlwinaaRmdegobis SegnebiT~ (ix.:
Palandt/Heinrichs,. §276. Rn.6. Staudinger/Löwisch, §276. Rn.15.). qmedebis marTlwina-
aRmdegobis Segneba bralis inteleqtualuri (kognituri) elementia, rome-
lic samarTaldamrRvevis cnobierebis Sefasebas gulisxmobs. samarTlebri-
vad mniSvnelovani faqtebisa da garemoebebis codna gadamwyvetia piris bra-
leulobis gansazRvrisaTvis. valdebulebis Seusruleblobis etapze samar-
Tlebrivad mniSvnelovani garemoebebis codnas da gacnobierebas iuridiuli
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doqtrina pasuxismgeblobisaTvis gansazRvrul datvirTvas aniWebs (ix.: Prin-
ciples of European Contract Law. Part I and II _ Revised 1998, Part III, 2003.
www.lexmercatoria.org). ganzraxvis meore iseTi niSani, rogoricaa nebelobiTo-
ba _ gulisxmobs, rom samarTaldamrRvevs surs ama Tu im Sedegis dadgoma.
ganzraxva SeiZleba iyos ori saxis: pirdapiri da arapirdapiri. samoqalaqo
samarTalSi ganzraxi bralis saxeebad dayofas ara aqvs raime samarTlebrivi
mniSvneloba, rameTu ganzraxva iqneba pirdapiri Tu arapirdapiri, miyenebu-
li ziani srulad unda anazRaurdes (ix.: Wanturia/zoiZe/niniZe/Sengelia/xe-
curiani (red.). saqarTvelos samoqalaqo kodeqsis komentari, wigni III, 2001,
383).

gaufrTxilebloba bralis yvelaze gavrcelebuli formaa samoqalaqo samar-
TalSi. Tu ganzraxvasTan mimarTebiT civilistika mTlianad sisxlis samar-
Tals emyareba, gaufrTxileblobaSi mas garkveuli koreqtivebi Seaqvs. ga-
ufrTxilebloba gulisxmobs samoqalaqo brunvisaTvis damaxasiaTebeli au-
cilebeli windaxedulobisa da yuradRebianobis ugulebelyofas. kerZo sa-
marTalSi damkvidrebuli gaufrTxileblobis koncefcia Zireulad gansxvav-
deba sisxlis samarTalSi ganmtkicebuli analogiisagan. ̀ gaufrTxileblad
moqmedebs is, vinc arRvevs samoqalaqo brunvisaTvis damaxasiaTebel auci-
lebel yuradRebianobas,~ romelic ganisazRvreba obieqturi masStabiT da
ara konkretuli individis pirovnebidan gamomdinare. samoqalaqo brunvis
monawiles moeTxoveba misi profesiis ̀ saSualo warmomadgenlisaTvis~ dama-
xasiaTebeli Cveuli windaxedulebis dacva (ix.: cvaigerti/kiotci, Sedare-
biTi samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, tomi II, 2001,
gv. 290).

gaufrTxileblobis arsi germanul samarTalSic obieqturadaa gansazRvru-
li. germaniis samoqalaqo kodeqsis 276-e paragrafis II abzacis Tanaxmad, ga-
ufrTxileblobiT moqmedebs piri, romelic ver iCens samoqalaqo brunvaSi
aucilebel gonivrul yuradRebianobas (Staudinger/Lowisch, §276. Rn. 26.
Bamberger/Roth (Hrsg) Gruneberg §276. Bd. 1. Rn.17).

 sakasacio palatam aRniSna, rom pasuxismgeblobis gansazRvrisaTvis mniS-
vneloba ara aqvs, konkretuli movale subieqturad ramdenad unariania,
Seasrulos nakisri valdebuleba. mas moeTxoveba windaxedulobis is xa-
risxi, rac Cveulebriv miRebulia samoqalaqo brunvaSi da mosalodnelia
misi profesiis saSualo donis warmomadgenlisagan (ix.: n. CitaSvili, bra-
lis mniSvneloba saxelSekrulebo pasuxismgeblobis gansazRvrisaTvis,
Tsu, ̀ samarTlis Jurnali,~ #1, 2009, gv. 150). gaufrTxileblobisas gamo-
iricxeba samoqalaqo brunvisaTvis aucilebeli windaxeduloba da keTil-
goniereba, rasac valdebuleba, konkretuli urTierTobis xasiaTis gaT-
valiswinebiT, akisrebs samoqalaqo urTierTobis subieqts. xSirad gauf-
rTxilebloba gulisxmobs gonivruli moqmedebis ganuxorcieleblobas
mosalodneli darRvevis aRsakveTad an zianis Sesamcireblad, Tumca gan-
zraxvisagan gansxvavebiT, gaufrTxilebloba xorcieldeba marTlsawi-
naaRmdego Sedegis dadgomis survilis gareSe (ix.: Wanturia/zoiZe/nini-
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Ze/Sengelia/xecuriani (red.). saqarTvelos samoqalaqo kodeqsis komen-
tari, wigni III, 2001, gv. 386). gaufrTxilebloba samoqalaqo samarTalSi
iyofa or saxed: uxeSi gaufrTxilebloba da (culpa lata) da martivi gauf-
rTxilebloba (culpa levis). uxeSi gaufrTxileblobiT moqmedebs is, vinc Ta-
visi qmedebiT samoqalaqo brunvisaTvis damaxasiaTebel aucilebeli yu-
radRebianobis moTxovnebs arRvevs uCveulod maRali xarisxiT, ris ga-
moc ganzraxva da uxeSi gaufrTxilebloba xSirad erT sibrtyeze ganixi-
leba. martivi gaufrTxileblobisas ki, gonivruli windaxedulebisa da
yuradRebianobis darRvevis xarisxi mniSvnelovnad Semcirebulia. uxeSi
gaufrTxilebloba, rogorc samoqalaqo brunvisaTvis saWiro gulmod-
ginebis gansakuTrebiT mZime, uCveulo xarisxiT darRveva, pasuxismgeb-
lobis safuZvlad gamoiyeneba, roca amis Sesaxeb pirdapir uTiTebs kano-
ni. evropuli samarTlebrivi sistemis zogierT qveyanaSi ganzraxi qmede-
ba moicavs uxeS gaufrTxileblobasac, romelic xSirad miiCneva dolus
eventualis-ad (arapirdapir ganzraxvad) (Lando/ Beale, Principles of European
Contract Law. Part I and II. Kluwer Law International. The Hague/London/Boston, 2000,
125). magaliTad, evropis saxelSekrulebo samarTlis principebis 1:301-e
muxlis III nawilis Tanaxmad, ̀ ganzrax qmedebad iTvleba piris gacnobie-
rebuli qceva, romelic gamiznulad (Segnebulad) mimarTulia qmedebis
samarTlebrivi Sedegebis warmoSobisaken, aseve, uxeSi gaufrTxileblo-
biT ganxorcielebuli qmedebac, romlis drosac, piri iTvaliswinebs Ta-
visi qcevis mosalodnel samarTlebriv Sedegs, marTalia, mizanmimarTu-
lad ar miiswrafvis, magram gulgrilad ekideba mis dadgomas. amis sapi-
rispirod, martivi gaufrTxileblobisas piri ar acnobierebs Tavisi qce-
vis SesaZlo samarTlebriv Sedegs da, Sesabamisad, es ar CaiTvleba gan-
zrax qmedebad. amrigad, evropis saxelSekrulebo samarTlis principebi
erTmaneTisagan ganasxvavebs ganzrax da martiv gaufrTxileblobas. ev-
ropis saxelSekrulebo samarTlis principebis mier ganzraxvis katego-
riaSi uxeSi gaufrTxileblobis gaerTianebas gansazRvruli safuZveli
aqvs. amis mizezi unda iyos ganzraxvisa da uxeSi gaufrTxileblobisaT-
vis damaxasiaTebeli niSnis arseboba _ orive SemTxvevaSi piris mier saku-
Tari qmedebis samarTlebrivi mniSvnelobis gacnobierebisa da misi Sede-
gebis gaTvaliswinebis SesaZlebloba, rac ar axasiaTebs martiv gaufrTxi-
leblobas. amrigad, evropis saxelSekrulebo samarTlis principebSi gan-
viTarebuli poziciis mixedviT, ganzraxva da uxeSi gaufrTxilebloba
aucileblad gulisxmobs mxaris gacnobierebul qmedebas.

dazRvevis saxelSekrulebo-samarTlebriv erT-erT saqmeSi,112 sakasacio sa-
samarTlom avtosagzao SemTxvevis Sinaarsis gaTvaliswinebiT, mZRolis qme-
deba uxeS gaufrTxileblobad miiCnia da ganmarta, rom:

 `avtosatransporto saSualeba warmoadgens mometebuli safrTxis wya-
ros. swored aRniSnulidan gamomdinare, saxelmwifos mier dadgenilia

112 susg #as-462-2022, 24 ivnisi, 2022, ix. aseve susg #as-as-654-2019, 26.06.2020.



102 www.supremecourt.ge

mTeli rigi regulaciebi avtosatransporto saSualebis mflobelTa mi-
marT da maT evalebaT icodnen TavianTi valdebulebebi, daicvan isini
zedmiwevniT da avtosatransporto saSualeba marTon gonivruli da sa-
Tanado windaxedulobis farglebSi. Sesabamisad, Tu dadgindeba, rom av-
tosatransporto saSulebis mflobelis mier ar hqonda adgili kanon-
mdeblobiT dadgenili wesebis darRvevas da igi avtomanqanas marTavda
saTanado windaxedulobis farglebSi, misi qmedeba ar SeiZleba Sefas-
des ganzrax an uxeS gaurTxileblobad. amasTan, moZraobis wesebs Soris
erT-erTi umniSvnelovanesia dadgenili siCqaris farglebSi dawesebul
zolebSi moZraoba, risi darRvevac upiratesad iwvevs mZime Sedegs. Se-
sabamisad, avtosatransporto saSualebiT moZraobisas mZRols evale-
ba gansakuTrebuli gulisxmierebiTa da zedmiwevniT daicvas aRniSnu-
li wesebi.~

 rac Seexeba Tavad uxeS da martiv gaufrTxileblobas, rogorc samarTleb-
rivad sanqcirebul qmedebebs, sakasacio sasamarTlom aRniSna, rom: ̀ sa-
moqalaqo kanonmdebloba ar iZleva uxeSi gaufrTxileblobis legalur
definicias. amdenad, misi arseboba unda dadgindes yoveli konkretuli
SemTxvevis ganmapirobebeli faqtobrivi garemoebebis erToblivi da lo-
gikuri Sefasebis Sedegad. mZRolis uxeSi gaufrTxilebloba aris metis-
meti daudevroba, uxeSi gaufrTxileblobiT moqmedebs is, vinc Tavisi
moqmedebiT aucilebel yuradRebas ar iCens uCveulod maRali xarisxiT.~

 sxva saqmeSi, sasamarTlom ganmarta, rom ̀ martiv gaufrTxileblobad
Sefasdeba yvela is moqmedeba, romelic ar warmoadgens aucilebeli
windaxedulebis normis gansakuTrebiT mZime darRvevas, rogoricaa:
daSvebuli siCqaris 80-100%-iT gadaWarbeba, umizezod sapirispiro moZ-
raobis zolSi gadasvla, daudevrad, saTanado gaTvlebis gareSe, dakave-
buli zolidan gamosvliT imave zolSi Tanmxvedri mimarTulebiT win moZ-
ravi erTi an ramdenime satransporto saSualebis gadaswreba, sazogado-
ebrivi transportis, aseve saxanZro da sxva specialuri transportisaT-
vis gzis ardaTmoba, avtomanqanis samarTavad gadacema marTvis uflebis
armqone an arafxizel mdgomareobaSi myofi mesame pirisaTvis da a. S.~

mZRoli moZraobda 60 km/sT siCqariT da avtosagzao SemTxveva gamowveul iq-
na ara siCqaris gadaWarbebiT, aramed sadavo sagzao monakveTis reliefidan
(gruntiani) gamomdinare. dasaxelebuli garemoebebis gaTvaliswinebiT, sa-
kasacio sasamarTlom miiCnia, rom mosarCele moqmedebda martivi gaufrTxi-
leblobiT, rac sadazRvevo SemTxvevis anazRaurebaze uaris Tqmis safuZvlad
ver iqneba ganxiluli. amdenad, arsebobda mopasuxisTvis Tanxis dakisrebis
winapiroba.113

 konkretul davaSi, sakasacio palatam miiCnia, rom damzRvevis mxridan

113 susg #as-225-2022, 28 ivnisi, 2022, aseve ix. susg-ebi: #as-1479-2019, 21 ianvari, 2020, #as-
1107-2021, 28 dekemberi, 2021.
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ar gamovlenila uxeSi gaufrTxilebloba da aramarTlzomieria am mo-
tiviT sadazRvevo kompaniis uari zianis anazRaurebaze, kerZod, dad-
genilia, rom avtosagzao SemTxvevis adgilze avtosatransporto saSua-
lebis moZraoba dasaSvebi iyo araumetes 60 km/sT siCqariT. mosarCele ki
moZraobda daaxloebiT, 70 80 km/sT siCqariT, rac faqtobrivad ar aris
siCqaris im xarisxiT gadaWarbeba, rom mZRolis mxridan aucilebeli win-
daxedulebis normis gansakuTrebiT mZime darRvevad Sefasdes.

 sakasacio sasamarTlos araerTi ganmartebis mixedviT, gamoricxvis me-
TodiT, martiv gaufrTxileblobad Sefasdeba yvela is moqmedeba, rome-
lic ar warmoadgens aucilebeli windaxedulebis normis gansakuTrebiT
mZime darRvevas, rogoricaa: daSvebuli siCqaris 80 100%-iT gadaWarbeba,
umizezod sapirispiro moZraobis zolSi gadasvla, qarafSutulad, sa-
Tanado gaTvlebis gareSe, dakavebuli zolidan gamosvliT imave zolSi
Tanxvdenili mimarTulebiT win moZravi erTi an ramdenime satranspor-
to saSualebis gadaswreba, sazogadoebrivi transportis, aseve, saxanZro
da sxva specialuri transportisaTvis gzis ardaTmoba, avtomanqanis sa-
marTavad gadacema marTvis uflebis armqone, an arafxizel mdgomareo-
baSi myofi mesame pirisaTvis da a. S.

palatam miiCnia, rom saqmeSi miTiTebuli da dadasturebuli faqtebis er-
Toblioba ar iZleva mZRolis moqmedebis uxeS gaufrTxileblobad Sefasebis
saSualebas da ar dasturdeba mis mier dasaSvebi maqsimaluri siCqaris mniS-
vnelovnad gadaWarbebis faqti, rac aucilebeli windaxedulebis normis gan-
sakuTrebiT mZime darRvevad Sefasdeboda, aRniSnuli ki, dausabuTebels xdis
mopasuxis miTiTebas mZRolis mxridan aucilebeli yuradRebianobis (winda-
xedulobis) moTxovnebis darRvevis uCveulod maRal xarisxTan dakavSire-
biT, risi gaTvaliswinebiTac, aramarTlzomieria am motiviT sadazRvevo kom-
paniis uari zianis anazRaurebaze.114

 ssk-is 829-e muxlidan gamomdinare, mzRveveli Tavisufldeba Tavisi mo-
valeobis Sesrulebisagan, Tu damzRvevma dazRveviT gaTvaliswinebuli
SemTxveva gamoiwvia ganzrax an uxeSi gaufrTxileblobiT. amasTanave,
SesaZlebelia, rom Tavad xelSekruleba Seicavdes sagamonakliso daT-
qmebs, aseT dros, ̀ xelSekrulebaSi sagamonakliso normebis implemen-
taciis daniSnulebaa amomwuravad ganisazRvros im garemoebaTa/qme-
debaTa wre, rac mzRvevelis pasuxismgeblobas gamoricxavs, yvela
sxva SemTxveva ki, damzRvevis interesebis sasargeblod unda gadaw-
ydes. sagamonakliso SemTxvevebis gafarToebis daSveba ewinaaRmdegeba
xelSekrulebaSi amgvari daTqmebis CarTvis mizans. mxareebi Tavisufali
nebis gamovlenis pirobebSi deben ra, xelSekrulebas, Tavadve gansazRvra-
ven saxelSekrulebo urTierTobebis imperatiul da dispoziciur wesebs,

114 susg #as-124-2022, 20 maisi, 2022, ix.: aseve, susg-ebi: #as-1268-2021, 21 aprili, 2022, #as-
1121-2020, 24 dekemberi, 2021.
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romelsac orive mxare ganuxrelad unda daemorCilos da icavdes.

 sagamonakliso daTqmebi sadazRvevo xelSekrulebis swored impera-
tiul danawesTa im wyebas miekuTvneba, romelic sadazRvevo Tanxis
anazRaurebisaTvis dauSveblad miCneul qmedebaTa srul speqtrs gan-
sazRvravs.~115

3.2.7.2. 832-e muxli

 konkretul davaSi, ssk-is 832-e muxlis SinaarsTan dakavSirebiT, sakasa-
cio sasamarTlom aRniSna, rom normis danawesi iTvaliswinebs imgvar Sem-
Txvevas, ra drosac mzRvevelze gadadis im moTxovnis ufleba, rac gaaC-
nia damzRvevs zianis miyenebaze pasuxismgebeli piris mimarT da am uf-
lebis gadasvla xorcieldeba mzRvevelis mier gacemuli sadazRvevo saz-
Rauris farglebSi. moTxovnis uflebis aseTi gadasvla cnobilia ̀ sub-
rogaciis~ principis saxiT. es principi gulisxmobs iseT SemTxvevas,
rodesac erTi mxare ikavebs sxva piris adgils ise, rom mas SeuZlia
Tavis sasargeblod ganaxorcielos am ukanasknelis uflebebi mesa-
me piris mimarT. subrogaciis meSveobiT damzRvevis nacvlad mzRve-
vels warmoeSoba ufleba, gacemuli sadazRvevo sazRauris fargleb-
Si, damzRvevis qonebrivi interesis xelmyofisagan moiTxovos miye-
nebuli zianis anazRaureba. subrogaciis dros damzRvevis, rogorc
dazaralebulis e. i. rogorc konkretuli valdebulebiTsamarTleb-
rivi urTierTobis kreditoris adgils ikavebs sadazRvevo kompania
(mzRveveli). aseT SemTxvevaSi valdebulebiTsamarTlebrivi urTi-
erTobis Sinaarsi da xasiaTi ar icvleba, magram icvleba am urTier-
Tobis kreditori. am dros axali moTxovna ki ar warmoiSoba, aramed
icvleba mxolod kreditori, kerZod, dazaralebuli damzRvevi ic-
vleba sadazRvevo kompaniiT (mzRveveliT). subrogaciis dros mzRve-
veli cvlis damzRvevs im valdebulebaSi, romelic warmoiSva zianis
miyenebisagan.

 ssk-is 832-e muxliT miniWebuli uflebis realizacia damokidebulia zi-
anis anazRaurebis mavaldebulebeli garemoebebis arsebobaze, kerZod,
ssk-is 992-e muxliT gaTvaliswinebul Semadgenlobaze. norma iTvalis-
winebs deliqtur pasuxismgeblobas, romelic dgeba zianis miyenebis Se-
degad. TavisTavad deliqturi pasuxismgebloba, rogorc iuridiuli pa-
suxismgeblobis erT-erTi saxe, warmoadgens marTlsawinaaRmdego qme-
debiT zianis miyenebis Sedegad warmoSobil valdebulebas, romlis
struqturul elements warmoadgens mizezSedegobrivi kavSiri da bra-
li. Sesabamisad, pasuxismgeblobis dakisrebisaTvis aucilebelia gaT-
valiswinebul iqnes mizezSedegobrivi kavSiri marTlsawinaaRmdego qme-

115 susg #as-1260-2021, 21 aprili, 2022, ix.: aseve #as-1147-1067-2017, 29 dekemberi, 2017.
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debasa da damdgar Sedegs Soris.

mocemul SemTxvevaSi Sesabamisi odenobiT zianis miyenebisa da mopasuxis qme-
debasa da damdgar Sedegs Soris mizezobrivi kavSiri mzRvevels mis mier war-
dgenili mtkicebulebebiT unda daedasturebina, gansakuTrebiT maSin, ro-
desac mopasuxe miyenebuli zianis odenobas sadavod xdida.116

 ssk-is 829-e muxlidan gamomdinare, mzRveveli Tavisufldeba Tavisi mo-
valeobis Sesrulebisagan, Tu damzRvevma dazRveviT gaTvaliswinebuli
SemTxveva gamoiwvia ganzrax an uxeSi gaufrTxileblobiT. amasTanave,
SesaZlebelia, rom Tavad xelSekruleba Seicavdes sagamonakliso daT-
qmebs, aseT dros, ̀ xelSekrulebaSi sagamonakliso normebis implemen-
taciis daniSnulebaa amomwuravad ganisazRvros im garemoebaTa/qme-
debaTa wre, rac mzRvevelis pasuxismgeblobas gamoricxavs, yvela
sxva SemTxveva ki damzRvevis interesebis sasargeblod unda gadaw-
ydes. sagamonakliso SemTxvevebis gafarToebis daSveba ewinaaRmdegeba
xelSekrulebaSi amgvari daTqmebis CarTvis mizans. mxareebi Tavisufali
nebis gamovlenis pirobebSi deben ra xelSekrulebas, Tavadve gansazRvra-
ven saxelSekrulebo urTierTobebis imperatiul da dispoziciur wesebs,
romelsac orive mxare ganuxrelad unda daemorCilos da icavdes.

 sagamonakliso daTqmebi sadazRvevo xelSekrulebis swored impera-
tiul danawesTa im wyebas miekuTvneba, romelic sadazRvevo Tanxis
anazRaurebisaTvis dauSveblad miCneul qmedebaTa srul speqtrs gan-
sazRvravs.~117

3.2.7.3. qiravnoba

Tu pirs bina sacxovreblad ar sWirdeba, misi gaqiraveba warmoadgens uZravi
qonebiT Semosavlis miRebis yvelaze farTod damkvidrebul da aprobirebul
formas.118

3.2.8. sabanko krediti

3.2.8.1. 873-e muxli

sakasacio palatam aRniSna, rom ssk-is 873-e muxlis mixedviT, kreditis gam-
cems SeuZlia Sewyvitos sakredito urTierToba, Tu gaTvaliswinebulia kre-
ditis dabruneba nawil-nawil da kreditis amRebma gadaacila zedized, sul

116 susg #as-482-2022, 10 ivnisi, 2022, ix.: aseve susg-ebi: #as-1523-2019, 24 ianvari, 2020, #as-
809-776-2016, 4 aprili, 2017.

117 susg #as-1260-2021, 21 aprili, 2022, ix.: aseve susg #as-1147-1067-2017, 29 dekemberi, 2017.
118 susg #as-479-2020, 14 dekemberi, 2021, aseve, susg-ebi: #as-449-2021, 29 oqtomberi, 2021,

#as-945-895-2015, 14 marti, 2016.
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cota, or vadas da orkviriani damatebiTi vadis micemis Semdegac ki, ar mox-
deba gadaxda.

 sasamarTlom ganmarta, rom normis danawesi miuTiTebs msesxebels, rom
mowodebuli unda iyos valdebulebis jerovnad Sesrulebisken, xolo kre-
ditoris diskreciuli uflebamosilebaa (`SeuZlia~), Sewyvitos an ar Sew-
yvitos samarTalurTierToba. miTiTebuli norma exeba sabanko-sakredi-
to urTierTobis Sewyvetas kreditis ara mimRebis, aramed gamcemis mier
da es SesaZlebelia kanonieri safuZvlis arsebobisas. aseT safuZvlad ki,
miCneulia kreditis amRebis mxridan kreditis nawilis sul cota, ori va-
diT gadaxdis gadacileba maSin, roca xelSekrulebiT gaTvaliswinebu-
lia kreditis nawil-nawil dabruneba gansazRvrul droSi.

 xelSekrulebis dadeba, iseve, rogorc Sewyvetis ufleba, Tavisufali kon-
trahirebis erT-erTi gamovlinebaa, rac imas niSnavs, rom kreditori Ta-
vad wyvets, miuxedavad kontrahentis mier valdebulebebis darRvevisa,
darCes saxelSekrulebo urTierTobaSi Tu Sewyvitos igi. xelSekrule-
bis Sewyvetis ufleba warmoadgens kreditis gamcemis uflebas da ara mis
valdebulebas.

 sakasacio sasamarTlom ganmarta, rom sakredito urTierTobebSi xel-
Sekrulebis arsebiTi pirobaa SeTanxmeba sargebelsa da pirgasamtexlo-
ze, rac kanonieria, ar ewinaaRmdegeba sazogadoebis interess, sajaro
wesrigs an samarTlebriv faseulobebs. amgvar garigebaTa legitimacia
mocemulia samoqalaqo kodeqsis rogorc zogad, ise specialur samar-
TalurTierTobaTa maregulirebel normebSi, rac sruliad gamoric-
xavs varauds misi aralegitimurobis Sesaxeb. aRsaniSnavia, rom sabanko
kredits ukavSirdeba dabrunebis, fasianobis, uzrunvelyofisa da va-
dianobis sawyisebze fuladi Tanxebis gacemasTan dakavSirebuli val-
debulebebi (ix.: ̀ komerciuli bankebis saqmianobis Sesaxeb~ saqarTvelos
kanoni _ muxli 1, ̀ T~ punqti). erT-erT saqmeSi sakasacio sasamarTlos
mier ganmartebulia: ̀ sasamarTlo mxedvelobaSi iRebs Semdeg garemoe-
bebs: sabanko kreditis xelSekruleba, samoqalaqo kodeqsis 867-e mux-
lis Tanaxmad, yovelTvis sargeblian sesxs warmoadgens, romlis far-
glebSic kreditori, valdebulebis jerovani Sesrulebis SemTxvevaSi,
ibrunebs rogorc sesxad gacemuli Tanxis Zirs, ise xelSekrulebiT gaT-
valiswinebul procents.~ Sesabamisad, gasaziarebeli araa kasatoris
Sedaveba, rom sakredito dawesebulebis mxridan adgili aqvs gamses-
xeblis arakeTilsindisier qmedebas saprocento ganakveTis gansaz-
Rvrisa da dakisrebis nawilSi.119

erT-erTi saqmis fabulis mixedviT, bankTan SeTanxmebiT klientma generalu-

119 susg #as-91-2021, 22 aprili, 2021, ix.: aseve susg-ebi: #as-226-2019, 24 aprili, 2020, #1351-
2019, 8.05.2020; #as-66-2020, 21.07.2020, #as-68-2020, 3 ivnisi, 2020, #as-910-972-2014, 4 mar-
ti, 2015.
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ri sakredito xazis uzrunvelsayofad ipoTekiT datvirTa uZravi qoneba,
magram gaTvaliswinebul 1-Tvian vadaSi sesxis xelSekrulebas xeli ar moawe-
ra da arc sesxis Tanxa aiTvisa; sakasacio sasamarTlos gadawyvetilebiT kli-
ents umoqmedobisTvis pirgasamtexlo daekisra.

 sakasacio sasamarTlom ganmarta, rom sakredito resursebis (sakre-
dito xazis xelSekruleba, generaluri sakredito xelSekruleba)
xelSekruleba bankis ofcionaluri uflebidan gamomdinare, ar aval-
debulebs kreditors, aucileblad gasces am xelSekrulebaSi miTi-
Tebuli Tanxa, an maincdamainc misi zRvruli moculoba, amasTan, arc
imgvar valdebulebas gulisxmobs, rom movalem (msesxebelma) misTvis
zRvruli limitis farglebSi gamoyofili Tanxa srulad aiTvisos.
sakredito resursebis xelSekrulebis miznidan gamomdinare, vidre
banki Tavis ofcionalur uflebas gamoiyenebs (movaleze kredits gas-
cemdes), mas sWirdeba gsx-is Sesaxeb xelSekrulebis uzrunvelyofa,
romelic SesaZloa moxdes rogorc sanivTo, ise pirovnuli (piradi)
uzrunvelyofis saSualebebis gamoyenebiT. swored amitom aris saval-
debulo sabanko resursebis xelSekrulebaSi movalisaTvis gasacemi
kreditis maqsimaluri odenobis winaswar gansazRvra, radgan sakre-
dito politikisa da strategiis sawinaaRmdego iqneboda, sabanko re-
sursebis xelSekrulebis gaformeba momavalSi gasacemi kreditis wi-
naswar uzrunvelmyofi saSualebebis gamoyenebis gareSe. uzrunvel-
yofis saSualebebis gamosayeneblad ki saWiroa, ganisazRvros kredi-
toris mier gasacemi kreditis maqsimaluri (zRvruli) odenoba, rac
`komerciuli bankebis Sesaxeb~ saqarTvelos kanonis pirveli muxlis
`T~ qvepunqtiT kreditis cnebis ganmartebisaTvis gansazRvruli dab-
runebis, fasianobis, uzrunvelyofisa da vadianobis sawyisebze fu-
ladi Tanxebis gacemasTan dakavSirebuli nebismieri valdebulebaa.120

 3.2.8.2. saprocento sargebeli

 sakasacio sasamarTlom, wliuri sargeblis odenobasTan dakavSirebiT,
ganmarta, rom mxareebs Soris dadebuli sakredito xelSekrulebis Ta-
naxmad, sargeblis SeTanxmebuli odenoba wliuri 10%-dan 22%-mde gani-
sazRvra, rac sakasacio sasamarTlos erTgvarovani praqtikis Sesabami-
sad, mxareTa Soris xelSekrulebis gaformebisas bazarze arsebuli sap-
rocento ganakveTis saSualo maCveneblisgan Seusabamo da marTlsawina-
aRmdego pirobas ar warmoadgens.

 sakasacio sasamarTlom miiCnia, rom ssk-is me-10, 54-e da 325-e, 327-e mux-
lebis Sesabamisad, saprocento sargeblis gansazRvrasTan dakavSirebiT,
xelSekrulebis pirobebis Sinaarsidan gamomdinare, Sesrulebasa da sapi-

120 susg #as-558-2021, 26 ianvari, 2022. ix.: aseve susg #as-647-647-2018, 21 oqtomberi, 2019.
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rispiro Sesrulebas Soris aSkara Seusabamoba ar aris, rac cxadyofs, rom
sargeblis mimRebi, kreditori Sesabamis nawilSi ar moqmedebda arakeTil-
sindisierad. Sesabamisad, sasamarTlom uaryo pretenzia procentis ode-
nobis aragonivrulobasTan dakavSirebiT.121

3.2.9. Tavdebobis xelSekrulebisa da solidaruli
valdebulebis urTierTmimarTeba

Tavdeboba, rogorc moTxovnis uzrunvelyofis saSualeba, solidaruli val-
debulebis warmoSobis safuZveli SeiZleba gaxdes kanoniT gaTvaliswinebul
SemTxvevebSi.

 Tavdeboba miekuTvneba moTxovnis uzrunvelyofis pirovnul saSualebas.
igi gaxlavT aqcesoruli xasiaTis da pirdapir aris damokidebuli Ziri-
Tadi valdebulebis arsebobaze. aRniSnuli xelSekrulebis monawileni
arian, ZiriTadi valdebulebis kreditori da Tavdebi. Tavdeboba SeiZ-
leba iyos: subsidiuri da solidaruli. subsidiuri Tavdebobis SemTxve-
vaSi, kreditori ar aris uflebamosili, ZiriTadi valdebulebis Sesru-
lebis moTxovniT mimarTos Tavdebs, Tu man ZiriTadi movalis mimarT ar
scada iZulebiTi aRsruleba. im SemTxvevaSi, Tu kreditori ZiriTadi mo-
valis mimarT sasamarTlosadmi mimarTvis gziT Seecdeba daikmayofilos
moTxovna, magram aRniSnuli RonisZiebebi uSedego aRmoCndeba, mas uf-
leba aqvs mimarTos Tavdebs ZiriTadi moTxovnis dasakmayofileblad. sub-
sidiuri Tavdeboba, Tanamedrove saqmian urTierTobebSi arapraqtiku-
lad miiCneva da Sesabamisad, naklebi dainteresebiT gamoirCeva.

 samoqalaqo brunvis monawileebi, gansakuTrebiT safinanso institute-
bi, yovelTvis cdiloben gamoiyenon Tavdebobis iseTi forma, romelic
solidaruli valdebulebis warmoSobis safuZvlad iqceva. aRniSnuli gan-
pirobebulia imiT, rom solidaruli pasuxismgeblobis SemTxvevaSi, kre-
ditoris moTxovna uzrunvelyofis maRali xarisxiT gamoirCeva da mis-
Tvis yvelaze xelsayrel formas warmoadgens. am dros kreditors SeuZ-
lia Sesrulebis moTxovniT mimarTos rogorc ZiriTad movales, aseve Tav-
debsac an/da ramdenime Tavdebs, aseTis arsebobis SemTxvevaSi.

 erTmaneTisgan unda gaimijnos solidaruli Tavdeboba da TanaTavdebo-
ba. solidaruli Tavdebobis SemTxvevaSi, SesaZlebelia Tavdebs moTxov-
na waeyenos ZiriTadi movalis mimarT iZulebiT aRsrulebis mcdelobis
gareSe. rac Seexeba e.w. TanaTavdebobas, is xasiaTdeba mxolod ZiriTad
movalesa da ramdenime Tavdebs (solidaruli movaleebi) Soris warmoSo-
bili urTierTobiT. es is SemTxvevaa, roca ramdenime Tavdebi erTiandeba
erTi da imave valdebulebis uzrunvelyofis garSemo. aseT dros mniSvne-

121 susg #as-386-2019, 2 aprili, 2021, ix.: aseve susg #as-647-647-2018, 21 oqtomberi, 2019.
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loba ar aqvs isini am urTierTobaSi erToblivad Caebnen Tu damoukideb-
lad. saxeze mainc solidaruli valdebuleba iqneba da kreditori ufle-
bamosili iqneba, Sesruleba TiToeuli maTganisgan moiTxovos.

 im SemTxvevaSi, Tu Tavdebis pasuxismgeblobis farglebi winaswar iqneba
gansazRvruli da is ZiriTad valdebulebaze naklebi aRmoCndeba, maSin
saqme gvaqvs ara solidarul, aramed wilad valdebulebasTan. SesaZlebe-
lia, ramodenime solidarulma Tavdebma ikisros ZiriTadi valdebule-
bis nawilis uzrunvelyofa. aseT SemTxvevaSi kreditors ufleba eqneba,
nebismieri Tavdebisgan moiTxovos im odenobis Sesruleba, rac maT Tana-
TavdebobiT ikisres. miuxedavad imisa, rom valdebulebis Sesrulebis
srul RirebulebasTan mimarTebaSi saqme gvaqvs wilobriv pasuxismgeblo-
basTan, TanaTavdebebis mier valdebulebis nakisri wilis farglebSi, saqme
gvaqvs solidarul valdebulebasTan.

 ssk-is 895-e muxli yuradRebas amaxvilebs ZiriTadi movalis gafrTxile-
baze, xelSekrulebiT gaTvaliswinebuli vadis darRvevasa da ZiriTadi
movalis aSkara gadaxdisuunarobaze. aRniSnuli normis danawesi ganxi-
luli unda iqnes, rogorc Tavdebis interesebis dacvis erT-erTi meqa-
nizmi, raTa misi uflebebi usafuZvlod ar Seilaxos. erT-erTi Tavdebis
mier kreditoris srulad dakmayofileba aTavisuflebs sxva solidarul
Tavdebebsac. Tu valdebuleba nawilobriv Sesrulda, kreditori ufle-
bamosilia moiTxovos darCenili nawilis da ara mTliani valdebulebis
Sesruleba. winaaRmdeg SemTxvevaSi moqmedebs usafuZvlo gamdidrebis ma-
regulirebeli normebi.

 rodesac Tavdebobis xelSekrulebidan warmoSobil solidarul valde-
bulebazea saubari, mniSvnelovania im garemoebis gaTvaliswinebac, rom
solidarul movaleebs valdebulebebis garda, warmoeSobaT rigi ufle-
bebi, romliTac isini kreditoris winaSe icaven Tavs. ssk-is 899-e muxlis
danawesi Tavdebs aniWebs uflebas, rom kreditors wauyenos is Sesageb-
lebi, romelic ZiriTad movales ekuTvnis. amave muxlis me-2 nawilis Ta-
naxmad, Tavdebi ar kargavs Sesagebelze uflebas, Tu masze ZiriTadma mo-
valem uari ganacxada. movale fizikuri piris gardacvaleba, ar gamoric-
xavs Tavdebis mier zemoaRniSnuli SesagebliT sargeblobis uflebas. gan-
sxvavebulad regulirdeba memkvidrisa da Tavdebis pasuxismgeblobis
farglebi. ZiriTadi movalis memkvidre pasuxs agebs mxolod samkvidros
aqtivis farglebSi, romelic man memkvidreobiT miiRo. anu gardacvlili
movalis memkvidris mimarT moqmedebs SezRuduli pasuxismgebloba. miu-
xedavad amisa, ZiriTadi movalis gardacvalebis SemTxvevaSi, Tavdebs ar
SeuZlia miuTiTos memkvidris SezRudul pasuxismgeblobaze da is mainc
im farglebSia pasuxismgebeli, rasac Tavdebobis xelSekruleba iTvalis-
winebs.122

122 susg #as-559-2019, 04 dekemberi, 2019.
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 solidaruli Tavdebobis SemTxvevaSi, sakasacio sasamarTlom ar ga-
iziara Tavdebis pretenzia mis mimarT moTxovnis xandazmulobaze, mo-
valis mimarT moTxovnis xandazmulobis safuZvliT da miiCnia, rom
igi movalesTan erTad warmoadgens solidarul movales ssk-is 463-e
muxlis safuZvelze da mis mimarT sarCelis aRZvra xandazmulobis va-
dis denis Sewyvetas iwvevs.

saqmis fabulis mixedviT, Tavdebma solidaruli Tavdebobis xelSekrulebi-
dan gamomdinare, kreditoris moTxovnas daupirispira moTxovnis Semafer-
xebeli Sesagebeli. Tavdebis gancxadebiT, sarCeli ar iyo ZiriTadi movalis
mimarT aRZruli, ris gamoc sarCelis xandazmulobis vada ar Sewyvetila, rom-
lis gasvlis Semdegac Tavdebs kanoni uflebas aniWebs, ZiriTadi movalis nac-
vlad, am safuZvliT waradginos Sesagebeli.

sakasacio sasamarTlom kreditoris sarCeli Tavdebis winaaRmdeg daakmayo-
fila da ganmarta:

 ssk-is 895-e muxliT gaTvaliswinebuli SemTxveva _ solidaruli Tavde-
boba, Cveulebrivi Tavdebobisagan imiT gansxvavdeba, rom kreditori uf-
lebamosilia, movalis mimarT iZulebiTi aRsrulebis mcdelobis gareSe
mosTxovos solidarul Tavdebs valdebulebis Sesruleba, Tu ZiriTadma
movalem gadaacila gadaxdis vadas da uSedegod iqna gafrTxilebuli, anda
misi gadaxdisuunaroba aSkaraa, amdenad, am SemTxvevaSi, kreditoris moT-
xovnis damfuZnebel normas ssk-is 895-e muxli warmoadgens, imavdrou-
lad, ssk-is 463-e muxlebis Tanaxmad, mopasuxe solidaruli movalea, rac
imas niSnavs, rom kreditors SeuZlia sakuTari arCeviT Sesruleba moiT-
xovos, rogorc erT-erTi, ise yvela Tavdebisagan, rogorc mTlianad, ise
_ nawilobriv. mTlianad Sesrulebamde solidaruli movaleebis valde-
buleba ZalaSi rCeba (ssk-is 465-e muxli). solidarul Tavdebobaze msje-
lobisas gasaTvaliswinebelia, rom kanoni icnobs Tavdebis uflebadam-
cav danawesebsac, romelTagan, gansaxilvel SemTxvevaSi, mxedvelobaSia
misaRebi 899-e muxli (Tavdebis ufleba Sesagebelze). moxmobili normis
Tanaxmad, Tavdebs ZiriTadi movalis yvela Sesageblis wardgenis ufleba
gaaCnia maSinac ki, Tu ZiriTadi movale uars ityvis Sesageblis ufleba-
ze, amasTan, Tu ZiriTadi movale gardaicvleba, Tavdebs ar SeuZlia miu-
TiTos memkvidris SezRudul pasuxismgeblobaze.

 solidaruli Tavdebobisas kreditori ZiriTadi movalis mimarT iZule-
biTi aRsrulebis gareSec uflebamosilia, uSualod Tavdebs mosTxovos
valdebulebis Sesruleba, Sesabamisi winapirobebis arsebobisas (ssk-is 895-
e muxli), ra drosac Tavdebi Sesrulebaze valdebuli piria. solidaruli
Tavdebobis arsi swored Tavdebis mier ZiriTadi valdebulebis uzrunvel-
yofisaTvis valdebulebis Sesrulebis TanabarmniSvnelovnad kisrebaa.

sakasacio sasamarTlom ar gaiziara Tavdebis pretenzia da miiCnia, rom igi
movalesTan erTad warmoadgens solidarul movales ssk-is 463-e muxlis sa-
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fuZvelze da mis mimarT sarCelis aRZvra xandazmulobis vadis denis Sewyve-
tas iwvevs.123

3.3. kanonismieri valdebulebiTi urTierTobebi

3.3.1. saziaro sakuTreba

 sakasacio sasamarTlom, saziaro uflebis gauqmebis moTxovniT warmoe-
bul davaSi, mopasuxis pretenzia, rom saziaro nivTis auqcionze gayid-
vis SemTxvevaSi misi wilis Sesabamisi amonagebi TanxiT ver SeZlebs sxva
sacxovrisis SeZenas da darCeba Ria cis qveS, samarTlebrivad kvalifici-
ur Sedavebad ar miiCnia da aRniSna, rom dasaxelebuli garemoeba dadas-
turebis SemTxvevaSic, saziaro uflebis gauqmebis Sesaxeb sasarCelo moT-
xovnis dakmayofilebis dabrkolebas ar warmoadgens, vinaidan sakanon-
mdeblo normebi amgvar daTqmas ar iTvaliswineben.

 sasamarTlom aRniSna, rom saziaro uflebis gauqmebaze uaris Tqmis sa-
fuZveli ver gaxdeba mopasuxis pretenzia, rom igi mzadaa Seisyidos sazi-
aro sagani, vinaidan aRniSnuli SeTavazeba Tavisi SinaarsiT morigebis
pirobaa, mxareTa morigebis sakiTxi ki, Tavad mxareTa Tavisufali nebi-
dan gamomdinare davis gadawyvetis SesaZlo gzaa, ris Taobazec sasamar-
Tlo ver imsjelebs.

mxareTa Soris davis morigebiT dasruleba gadawyvetilebis kanonier ZalaSi
Sesvlis Semdegacaa SesaZlebeli, maT Soris iZulebiTi aRsrulebis dawyebam-
dec da misi mimdinareobisas. damatebiT, mopasuxes SeuZlia saziaro sagnis
danarCeni nawilis auqcionze SeZenac.124

 konkretul davaSi, saqmeSi wardgenili sajaro reestris amonawerebis Ta-
naxmad, mxareTa individualur sakuTrebas mxolod miwis nakveTze gan-
Tavsebuli nagebobebi warmoadgens, Tumca miwis nakveTis konkretuli
wilobrivi kuTvnileba, sajaro reestrSi registrirebuli ar aris.
aseT viTarebaSi ki, TanamesakuTreTa wilebis dasadgenad gamoiyeneba
ssk-is 954-e muxlis danawesi, romlis Tanaxmad, Tu specialurad sxva
ram ar aris dadgenili, TiToeul mowiles ekuTvnis Tanabari wili.
aseT SemTxvevaSi, sakuTrebis uflebaze gavlenas ver moaxdens mxareTa
Soris miwis nakveTis faqtobrivi floba da upiratesoba sajaro rees-
trSi asaxul monacemebs unda mieniWos (ssk-is 311-e da 312-e muxlebi).125

 sakasacio sasamarTlom saziaro sagnis naturiT gayofis SesaZlebloba/

123 susg #as-844-2019, 5 marti, 2021.
124 susg #as-467-2021, 5 noemberi, 2021.
125 susg #as-365-2021, 20 aprili, 2022, ix. aseve susg-ebi: #as-1486-2020, 6 oqtomberi, 2021,

#as-37-2020, 16 dekemberi, 2020.
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SeuZleblobaze ganmarta, rom:

saziaro sagnis naturiT gayofis SesaZlebloba/SeuZleblobaze daTqmas Sei-
cavs ssk-is 963-e muxli, romlis Tanaxmad, saziaro uflebis naturiT gayofis
winapiroba maSin iarsebebs, roca SesaZlebeli iqneba saziaro sagnis erTgva-
rovan nawilebad dayofa Rirebulebis Semcirebis gareSe, xolo, Tu amgvari
gayofa SeuZlebelia, maSin saziaro sagnis naturiT gayofa gamoricxulia.

naturiT gayofis gziT saziaro uflebis gauqmebis sakiTxze saqarTvelos
uzenaesi sasamarTlos araerT ganCinebaSia ganmartebuli. aseTi wesiT sazia-
ro qonebis gayofisaTvis garkveuli winapirobebis arsebobaa saWiro, kerZod:
saziaro ufleba uqmdeba saziaro sagnis (sagnebis) naturiT gayofisas mxo-
lod im SemTxvevaSi Tu: 1. saziaro sagani (sagnebi) SeiZleba daiyos erTgva-
rovan nawilebad; 2. amgvari dayofis Sedegad ar mcirdeba nivTis Rirebu-
leba. rogorc pirveli, aseve meore elementi unda arsebobdes erTdrou-
lad imisaTvis, rom dadges am normiT gaTvaliswinebuli iuridiuli Sede-
gi, amasTan, orive SemTxvevaSi naturiT gamoyofilma saganma ar unda da-
kargos is daniSnuleba, rasac asrulebda gayofamde. amdenad, ssk-is 963-e
muxli mxolod im SemTxvevaSi iTvaliswinebs sagnis naturiT gayofis SesaZ-
leblobas, Tu igi ar dakargavs Tavis funqcionalur daniSnulebas. Rirebu-
lebaSi nivTis sabazro Rirebuleba (fasi) ki ar igulisxmeba, aramed moi-
azreba misi sagnobrivi (funqcionaluri) daniSnuleba, romlis Semcireba
nivTis gayofam ar unda gamoiwvios. naturiT gasayofma saganma ar unda da-
kargos is daniSnuleba, rasac is asrulebs gayofamde, e.i. ar unda waerTvas is
funqcia da mniSvneloba.

naturiT gayofis gziT saziaro uflebis gauqmeba niSnavs TanasakuTrebis re-
Jimidan individualuri sakuTrebis reJimze gadasvlas, e.i. dauSvebelia sa-
ziaro sagani ise gaiyos, rom nivTis garkveul nawilze vrceldebodes indivi-
dualuri sakuTreba, xolo sxva nawilze _ saerTo sakuTreba.

dauSvebelia saziaro uflebis gauqmeba naturiT gayofis gziT, Tu SeuZle-
belia yvela TanamesakuTris sakuTrebis uflebis Rirebulebis SenarCuneba
sakuTari idealuri wilis Sesabamisad. mxolod erTi TanamesakuTris idea-
luri wilis imgvari gamoyofa, romliTac daculia am ukanasknelis saziaro
sagnis gayofamde arsebuli mdgomareoba (Rirebuleba), saziaro uflebis ga-
uqmebas naturiT gayofis gziT, ssk-is 963-e muxlis konteqstiT, legitimurs
ar xdis, Tu daculi da SenarCunebuli ar aris sxva TanamesakuTreTa idealu-
ri wilis mdgomareoba (Rirebuleba).

 sakasacio sasamarTlom araerT gadawyvetilebaSi ganmarta, rom ̀ samo-
qalaqo saproceso kodeqsis me-4 da 102-e muxlebis safuZvelze, mtkice-
bis tvirTi imisa, rom TanasakuTrebis gayofa mis mier moTxovnili wesiT
SesaZlebelia, mosarCeles ekisreba. naturiT gamijvnis moTxovnisas, sa-
davoobis SemTxvevaSi, sasamarTlo, 963-e muxlis dispoziciidan gamomdi-
nare, amowmebs gayofis Sedegad miRebuli sagnebis erTgvarovnebas da Ri-
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rebulebas, rac gayofis Sedegad miRebuli sagnebis (miwis nakveTebis) fun-
qciuri daniSnulebis da misi Semdgomi gamoyenebis SesaZleblobas, aseve
infrastruqturul mowyobasac iTvaliswinebs.~126

3.3.2. usafuZvlo gamdidreba127

3.3.2.1. 982-e, 163-e muxlebi

xelyofis kondiqciasTan dakavSirebiT, sakasacio sasamarTlom ganmarta, rom:

 xelyofis kondiqciidan warmoSobili zianis anazRaurebis moTxovna wi-
napirobad ar ayenebs braleulobas. marTalia, doqtrinaSi ganviTarebu-
lia mosazreba, rom xelyofis kondiqcia deliqturi samarTlis ganvrco-
bas warmoadgens, Tumca, xelyofis kondiqcias deliqtisgan arsebiTad ga-
nasxvavebs is, rom misgan (xelyofis kondiqciisgan) warmoSobili zianis
anazRaurebisTvis aucilebel winapirobas braleuloba ar warmoadgens.

 ssk-is 982-e muxlis samarTlebrivi buneba da misgan gamomdinare Sedegebi
kavSirSia ssk-is 164-e muxlTan da masSi ganmtkicebul sanivTo uflebas-
Tan: nivTis mflobelobisas mxolod arakeTilsindisieri mflobeloba
warmoSobs usafuZvlo gamdidrebis institutis gamoyenebis aucileblo-
bas ssk-is 982-e muxlis safuZvelze. ssk-is 979-e muxlis me-2 nawilis Ta-
naxmad ki, qonebrivi wonasworobis aRdgenis mizniT xelmyofs ekisreba,
rom mis mier dazogili sikeTe _ mocemul SemTxvevaSi dazogili qira (ro-
melsac igi gadaixdida, Tuki mesakuTresTan, an sxvasTan, samarTalur-
TierTobaSi iqneboda) aunazRauros mesakuTres, romelmac ver miiRo Se-
sabamisi sargebeli da ganicada qonebrivi danaklisi.

  sakasacio sasamarTlom aseve ganmarta, rom gancdili zianis anu dazo-
gili simdidris (gamdidrebis) odenobis damtkicebis tvirTi awevs daza-
ralebul mxares anu kreditors. zianis anazRaureba, anu gamdidrebis ga-
Tanabreba, unda ganisazRvros mxolod obieqturi kriteriumebiT ise, rom
amas mohyves darRveuli qonebrivi balansis aRdgena da ara piruku Sedegi
_ dazaralebulis usafuZvlo gamdidreba.128

126 susg #as-365-2021, 20 aprili, 2022, ix.: aseve susg-ebi: #as-1977-2018, 22.03.2019, #as-1080-
1000-2017, 27.10.2017 #as-39-39-2016, 1.03.2016, #as-661-628-2014, 30.09.2015, #as-67-65-2014,
31.07.2014, #as-1653-1550-2012, 15.04.2013, #as-1089-1020-2012, 8.10.2012, #as-932-875-2012,
17.09.2012, #as-1665-1562-2012, 4.02.2013.

127 usafuZvlo gamdidrebis samarTalTan dakavSirebuli uzenaesi sasamarTlos praqtika da-
matebiT ixile: m. axalaZe, usafuZvlo gamdidreba, saqarTvelos uzenaesi sasamarTlos
samoqalaqo saqmeTa palatis praqtikis analizi, (2005-2018 wlis I naxevari), Tbilisi, 2019,
www.supremecourt.ge, uzenaesi sasamarTlos gamocemebi; aseve, m. axalaZe, saqarTvelos uze-
naesi sasamarTlos samoqalaqo saqmeTa palatis mier komerciuli iuridiuli pirebis mona-
wileobiT ganxilul saqmeTa analizi (2016-2018 wlebi, 2019 wlis pirveli naxevari), 2020,
gv. 166, www.supremecourt.ge, uzenaesi sasamarTlos gamocemebi.

128 susg #as-586-2021, 24 dekemberi, 2021, ix.: aseve susg-ebi: #as-504-2019, 13.03.2020, #as-
638-2020, 28.10.2020, #as-479-2021, 15.10.2021.
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3.3.2.2. 990-e muxli

sasamarTlom arauflebamosili piris mier qonebis usasyidlod gankar-
gvis Taobaze ganmarta Semdegi:

 ssk-is 184-e muxliT gaTvaliswinebuli samarTlebrivi Sedegi, uZrav niv-
Tze sakuTrebis mitoveba, ganxorcielebulad CaiTvleboda im SemTxve-
vaSi, roca uflebamosili piris mier gamovlenili calmxrivi neba, samar-
Tlebrivad namdvili iqneboda, rac TavisTavad gulisxmobs nebis gamov-
lenis Tavisuflebis uzrunvelyofisaTvis Sesabamisi pirobebis dacvas.
kompaniis direqtoris, rogorc arauflebamosili piris, calmxrivi ne-
bis gamovlena (calmxrivi garigeba) aranamdvilad aqcevs im samarTleb-
riv Sedegs, ris safuZvelzec kasatori sadavo qonebis mesakuTre gaxda.
Sesabamisad, mitovebul qonebaze mosarCelis sakuTrebis uflebis aRdge-
na unda daefuZnos ssk-is 990-e muxls: ̀ Tu arauflebamosili piri raime
sagans usasyidlod gankargavs da es gankargva namdvilia uflebamosili
piris mimarT, maSin is piri, romelmac am gankargvis Sedegad uSualo sa-
marTlebrivi sargebeli miiRo, movalea miRebuli gadasces uflebamo-
sil pirs.~ miTiTebuli norma usafuZvlo gamdidrebidan gamomdinare
moTxovnas exeba, misi regulirebis sferoc mesame pirze nivTis usasyid-
lod gadacemis SemTxvevas moicavs da awesrigebs moqmedebas dasaCuq-
rebuli piris mimarT maSin, roca uflebamosili piris qonebas ara-
uflebamosili piri gankargavs. dasaCuqrebuli mesame pirisagan (am Sem-
TxvevaSi saxelmwifo) qonebis dabrunebis Sesaxeb uflebamosili piris sar-
Celis warmatebulobisaTvis unda vlindebodes Semdegi winapirobebi: uf-
lebamosili piris ufleba mesame pirisaTvis gadacemul qonebaze da
arauflebamosili piris mier am qonebis mesame pirisaTvis usasyid-
lod gadacema.

konkretul SemTxvevaSi, kompaniis direqtorma, rogorc arauflebamosilma
pirma, usasyidlod (qonebaze sakuTrebis mitovebis gancxadebiT) gadasca sa-
xelmwifos sxvisi qoneba, Sesabamisad, radgan qonebis gaCuqebis uflebamosi-
leba mis mesakuTres gaaCnia, dasaCuqrebulma swored mas unda daubrunos mi-
Rebuli qoneba. am SemTxvevaSi qonebis usasyidlod mimRebs saxelmwifos, ro-
gorc ̀ dasaCuqrebuls,~ warmoeSva arauflebamosili piris mier gankargvis
Sedegad miRebuli qonebis mosarCelisaTvis dabrunebis valdebuleba, amas-
Tan sasyidlianisagan gansxvavebiT, usasyidlo gankargva samarTlebrivi dac-
vis ufro naklebi xarisxiT gamoirCeva (ix.: saqarTvelos samoqalaqo kodeq-
sis komentari, wigni meore, t. 2; gv. 375-376);

 ssk-is 990-e muxlis mizania arauflebamosili piris mier sagnis usasyid-
lod gankargvis Sedegebis samarTlebrivi mowesrigeba, amdenad, e.w. ̀ ke-
Tilsindisieri SemZeni~ (am SemTxvevaSi saxelmwifo, romelic sakuTrebis
mitovebis Taobaze sajaro reestrSi registrirebuli viTom mesakuTris
gancxadebis safuZvelze gaxda mesakuTre) ar miiCneva gansakuTrebuli
dacvis Rirsad, radgan man usasyidlod miiRo qoneba, anu ̀ nivTis SesaZe-
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nad ar gauwevia aranairi qonebrivi msxverpli~ (ix.: saqarTvelos samoqa-
laqo kodeqsis onlain komentari, muxli 990, veli 1, www. gccc.ge).129

3.3.3. deliqti130

3.3.3.1. 992-e muxli

deliqturi samarTaldarRvevidan gamomdinare, konkretul davaSi sasamar-
Tlom, mopasuxe-samSeneblo kompanias sxeulisa da janmrTelobis dazianebis
gamo mosarCelis sasargeblod daakisra ra moraluri zianis anazRaureba 5000
laris odenobiT, ganmarta deliqturi pasuxismgeblobis dakisrebis, maT So-
ris moraluri zianis anazRaurebis samarTlebrivi wanamZRvrebi:

 sakasacio sasamarTlos mier araerT gadawyvetilebaSia ganmartebuli:
`zianis dakisrebis materialur safuZvels qmnis ssk-is 992-e muxli (de-
liqturi pasuxismgeblobis dakisrebis maregulirebeli norma), romelic
imavdroulad gansazRvravs pasuxismgeblobis dakisrebis winapirobebs da
Sedgeba Semdegi komponentebis erTobliobisagan: ziani, mizezSedegobri-
vi kavSiri da brali. imisaTvis, rom pirs daekisros zianis anazRaureba,
saWiroa erTdroulad arsebobdes ramdenime piroba, kerZod, qmedeba un-
da iyos marTlsawinaaRmdego, marTlwinaaRmdegoba gamowveuli unda iyos
ganzraxi an gaufrTxilebeli qmedebiT, qmedebas unda mohyves ziani, qme-
debasa da miRebul Sedegs Soris unda arsebobdes mizezobrivi kavSiri. am
pirobaTa erToblioba savaldebuloa zianis iuridiuli Semadgenlobi-
saTvis, anu deliqturi valdebulebis warmoSobisTvis.~

 kanonmdebeli ar adgens calkeul SemTxvevaSi moraluri zianis anazRau-
rebis odenobas, es sakiTxi sasamarTlos SefasebiTi msjelobis sagania da
yoveli konkretul SemTxvevaSi, Tavad SemTxvevis individualobis da Ta-
viseburebis gaTvaliswinebiT unda gadawydes.

 araqonebrivi zianis odenobis gansazRvris dros erovnuli sasamarTlo
xelmZRvanelobs gonivrulobisa da samarTlianobis kriteriumebiT. am
sakiTxSi uzenaes sasamarTlos damkvidrebuli aqvs praqtika: ̀ sakasacio
sasamarTlo ganmartavs, rom janmrTelobis dazianebiT gamowveuli mo-
raluri zianis anazRaureba samarTliani da gonivruli odenobiT unda
ganisazRvros. SeuZlebelia, TiToeuli adamianis janmrTelobis an si-
cocxlis fasis gansazRvra, amdenad, moraluri zianis anazRaurebis mi-

129 susg #as-682-2021, 28 dekemberi, 2021, ix. aseve susg-ebi: #as-471-471-2018, 28.02.2019, #as-
392-392-2018, 30.07.2018.

130 deliqtis Sesaxeb sasamarTlo praqtikis Taobaze damatebiT ixile: m. axalaZe, saqarTve-
los uzenaesi sasamarTlos samoqalaqo saqmeTa palatis mier komerciuli iuridiuli pi-
rebis monawileobiT ganxilul saqmeTa analizi (2016-2018 wlebi, 2019 wlis pirveli naxeva-
ri), 2020, gv. 171, www.supremecourt.ge uzenaesi sasamarTlos gamocemebi.
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zani, garkveulwilad, gancdili tkivilisa da diskomfortis Semsubuqe-
baa. kompensaciis odenobas gansazRvravs sasamarTlo dazaralebulis mi-
er gancdili sulieri, fizikuri tanjvisa da zianis mimyeneblis bralis
gaTvaliswinebiT, Tu zianis anazRaurebis mocemuli saxe braleul moq-
medebazea damokidebuli.~

samarTlis mier dacul erT-erT sikeTes, romlis xelyofis Sedegad dazara-
lebulma SeiZleba moiTxovos araqonebrivi (moraluri) zianisaTvis anazRa-
ureba, warmoadgens adamianis janmrTeloba. sxeulis dazianeba an janmrTe-
lobisaTvis vnebis miyeneba adamianis sicocxlis imgvari xelyofaa, romelic
dazaralebuls arasrulfasovnad da zog SemTxvevaSi, araSromisunarianad
aqcevs, sxeulis da/an janmrTelobis xelyofiT gamowveuli moraluri ziani
uSualod samarTaldarRvevidan SeiZleba arc gamomdinareobdes, aramed mi-
si Tanmdevi Sedegi iyos (rogoricaa uSedego mkurnaloba, xangrZlivi umweo
mdgomareoba, aqtiuri cxovrebis SeuZlebloba, cxovrebis wesisa da riTmis
Secvla, mkurnalobis uSedegobis gamo cxovrebis xalisis daqveiTeba, nervu-
li daZabuloba, rac pirs arasrulfasovnebis kompleqssa Tu sxva negatiur
gancdebs uyalibebs), Tumca, aseT dros, savaldebuloa, dasturdebodes, rom
dazaralebulis moraluri gancdebi da sulieri tanjva sxeulisa Tu jan-
mrTelobis xelyofis Sedegia.131

3.3.3.2. 999-e muxli

sakasacio sasamarTlom araerT gadawyvetilebaSi/ganCinebaSi ganmarta
avtosatransporto saSualebis eqspluataciis Sedegad gamowveuli zia-
nis anazRaurebis winapirobebi.

 samoqalaqo kanonmdebloba mometebuli safrTxis wyaros iuridiul
mflobelTa mimarT pasuxismgeblobis maRal standarts awesebs, rac niv-
Tis specifikuri Tvisebebidan gamomdinareobs _ gamoiwvios mniSvnelo-
vani an gamousworebeli ziani (adamianis sicocxlis xelyofa, nivTis da-
zianeba da a.S.). normis mizania, aseTi nivTis iuridiuli mflobelebi ai-
Zulos, gansakuTrebuli sifrTxiliT moekidon TavianT sakuTrebaSi ar-
sebuli safrTxis Semcveli saSualebis gamoyenebidan gamomdinare SesaZ-
lo negatiur Sedegebs.

 sakasacio sasamarTlom araerT gadawyvetilebaSi/ganCinebaSi ganmarta,
rom avtosatransporto saSualebis eqspluataciis Sedegad gamowveuli
zianis anazRaureba deliqturi valdebulebis kerZo SemTxvevaa da, miu-
xedavad bralisa, mometebuli safrTxis wyaros iuridiul mflobels (ro-
melic SeiZleba mesakuTredac ganvixiloT) akisrebs zianis anazRaurebis

131 susg #as-1626-2018, 12 Tebervali, 2021, ix.: aseve susg-ebi: #as-645-2019, 26 ivlisi, 2019,
#as-866-816-2015, 12 Tebervali, 1016, #as-594-562-2015, 6, noemberi, 2015, #as-797-940-
2015, 10 seqtemberi, 2015, #as-95-90-2013, 14 ivnisi, 2013.
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valdebulebas, kerZod: ssk-is 999-e muxlis pirveli nawilis Tanaxmad,
mgzavrebis gadayvanisa da tvirTebis gadazidvisTvis gaTvaliswinebuli
satransporto saSualebis mflobeli, Tu misi satransporto saSualebis
eqspluatacias mohyva adamianis sikvdili, dasaxiCreba an janmrTelobis
moSla, anda nivTis dazianeba, valdebulia, dazaralebuls aunazRauros
aqedan warmoSobili ziani. moxmobili norma adgens satransporto saSua-
lebis iuridiuli mflobelis valdebulebas, normaSi CamoTvlil sike-
TeTa xelyofis SemTxvevaSi, agos pasuxi. Tavis mxriv, normis subieqtebi
arian valdebuli da dazaralebuli pirebi. valdebul pirad kanoni gani-
xilavs nivTis mflobels, anu pirs, romelsac am qonebaze sakuTreba mar-
Tlzomierad aqvs mopovebuli, Tumca, mflobeli, rogorc zianis anazRa-
urebaze pasuxismgebeli piri, SeiZleba iyos, rogorc pirdapiri, ise _ ara-
pirdapiri. am ukanasknel SemTxvevaSi saxeze gvyavs kvlav ̀ mflobeli~ (ara-
pirdapiri) da ̀ mosargeble~ (pirdapiri mflobeli).

 ssk-is 999-e muxliT gaTvaliswinebul gamonakliss safuZvlad udevs is
garemoeba, rom satransporto saSualeba potenciuri safrTxis wyaroa
da misi moxmareba ganapirobebs SedarebiT maRali xarisxiT saziano Sede-
gebis miRebis SesaZleblobas, vidre sxva Cveulebrivi saqmianobisas. av-
tosatransporto saSualebis amgvari Tvisebis gamo igi mometebuli saf-
rTxis wyarodaa miCneuli da, miuxedavad imisa, rom misi moxmareba samar-
Tlebrivad nebadarTulia, pasuxismgebloba mometebuli safrTxis wya-
rodan momdinare zianisaTvis, Cveulebriv, samoqalaqosamarTlebriv pa-
suxismgeblobasTan SedarebiT ufro mkacria _ zianis anazRaurebis val-
debuleba mometebuli safrTxis wyaros mflobels bralis miuxedavad
ekisreba. aRniSnuli gamowveulia im materialuri obieqtebis flobiTa
da sargeblobiT (eqspluataciiT an nebismieri formiT misi gamoyenebiT),
romelsac gansakuTrebuli xarisxobrivi Tviseba aqvT da adamianis mxri-
dan masze sruli kontrolis damyareba SeuZlebelia. ssk-is 999-e muxli
iTvaliswinebs gamonaklissac _ nivTis iuridiul mflobels pasuxismgeb-
loba ar ekisreba kanoniT pirdapir gaTvaliswinebul SemTxvevaSi (nor-
mis me-2 da me-3 nawilebi), maT Soris maSinac, rodesac satransporto sa-
Sualebas marTavda sxva piri, Tumca, am SemTxvevaSi valdebuli piris dad-
gena xdeba imis mixedviT, Tu ra gziT (iuridiulad namdvili uflebis sa-
fuZvelze) aRmoCnda nivTi mosargeblis faqtobrivi batonobis arealSi
(normis me-4 nawili). Tu piri, romelic iyenebs satransporto saSualebas
misi mflobelis nebarTvis gareSe (aramarTlzomieri mflobeli) am sat-
ransporto saSualebis eqspluataciiT miayenebs zians sxvas, samoqalaqo
pasuxismgebloba daekisreba am ukanasknels da ara satransporto saSua-
lebis mflobels.~132

 erT-erT saqmeze sakasacio sasamarTlom imsjela imis Taobaze, mxolod

132 susg #as-77-2022, 20 maisi, 2022, aseve susg-ebi: #as-1245-2020, 1 ivlisi, 2021, #as-630-2019,
30 seqtemberi, 2020, #as-504-481-2016, 30.09.2016, #as-494-463-2010, 9 noemberi, 2010.
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zianis mimyenebeli da mometebuli safrTxis wyaros iuridiuli mflobe-
li warmoadgenen zianis anazRaurebaze valdebul pirebs, Tu amave sagnis
registrirebuli mesakuTrec. am sakiTxis Sefasebis mizniT, sakasacio sa-
samarTlom miuTiTa missave dadgenil praqtikaze: `mesakuTrem samar-
Tlebrivi safuZvliT gadasca mis sakuTrebaSi arsebuli moZravi nivTi
damqiravebels (ssk is 531-e muxli) [gansaxilvel SemTxvevaSi, lizingis xel-
SekrulebiT], xolo am ukanasknelma, marTalia, daarRvia gaqiravebuli
nivTis qveqiravnobiT gadacemis kanonmdeblobiT dadgenili wesi da gam-
qiraveblis Tanxmobis gareSe, gaaqirava avtomanqana, Tumca, miuxedavad
amisa, sasamarTlos miaCnia, rom samarTlebrivad dausabuTebelia daza-
ralebuli mZRolis moTxovna zianis anazRaurebaze nivTis mesakuTrisa
da damqiraveblis mimarT. samoqalaqo kodeqsis 992-e muxliT, arc avto-
manqanis mesakuTres da arc damqiravebels marTlsawinaaRmdegod, ganzrax
an gaufrTxileblobiT ar miuyenebiaT ziani dazaralebuli mZRolisaT-
vis, Sesabamisad, Tuki ar arsebobs winapiroba, rom nivTis mesakuTre da
damqiravebeli moqmedebdnen, raTa ziani mieyenebinaT dazaralebuli
mZRolisaTvis, ar arsebobs qmedeba (moqmedeba an umoqmedoba), romlis Se-
degadac dgeba ziani, maSasadame, ar arsebobs zianis anazRaurebis moT-
xovnis SesaZlebloba im pirisagan, romelsac ar ganuxorcielebia qmede-
ba da ar warmoiSveba aseTi piris mier zianis anazRaurebis valdebuleba.
gansaxilvel SemTxvevaSi, mesakuTrisa da damqiraveblis deliqturi moq-
medeba ar arsebobs, Sesabamisad, isini ver airidebdnen im incidents, ro-
melsac maTTan ar aqvs kavSiri, rac, maT mimarT, dazaralebulis moTxov-
nis faqtobriv da samarTlebriv safuZvlebs gamoricxavs...~ sakasacio sa-
samarTlom yuradReba gaamaxvila pasuxismgebel pirTa wreze da ganmar-
ta, rom ̀ sagzao incidenti gamowveuli iyo marTvis uflebis armqone mZRo-
lis mier sagzao moZraobis wesebis darRveviT. am ukanasknelis xelT av-
tomanqana, samarTlebrivi safuZvlis gareSe, aRmoCnda megobrisagan, ro-
melsac, Tavis mxriv, aseve aramarTlzomierad hqonda mamisgan (mflobe-
lisagan) miRebuli daqiravebuli avtomanqana. avtomanqanis mflobelma,
Tavisi moqmedebiT xeli Seuwyo zianis dadgomas, rodesac daqiravebuli
manqana, sityvieri SeTanxmebiT, gadasca Tavis Svils, am ukanasknelma ki
megobars _ marTvis uflebis armqone mZRols. Sesabamisad, nivTis mesa-
kuTrisa da damqiraveblis kavSiri deliqtTan gamoricxulia... ssk-is 992-
e da 998-e muxlebiT gaTvaliswinebuli pasuxismgeblobis sakiTxi SesaZ-
lebelia ganxiluli iqnes avtomanqanis mflobelis [damqiravebeli], misi
Svilisa da samarTaldamrRvevi mZRolis mimarT; avtomanqanis mesakuT-
risa da damqiraveblisaTvis pasuxismgeblobis dakisrebis faqtobrivi da
samarTlebrivi safuZvlebi unda gamoiricxos Sesabamisi winapirobebis
ararsebobis gamo.

 ssk-is 999-e muxlis subieqtebi arian valdebuli da dazaralebuli pire-
bi. valdebul pirad kanoni ganixilavs nivTis mflobels, anu pirs, ro-
melsac am qonebaze sakuTreba marTlzomierad aqvs mopovebuli, Tumca
mflobeli, rogorc zianis anazRaurebaze pasuxismgebeli piri, SeiZleba
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iyos, rogorc pirdapiri, ise _ arapirdapiri. am ukanasknel SemTxvevaSi
saxeze gvyavs kvlav ̀ mflobeli~ (arapirdapiri) da ̀ mosargeble~ (pirda-
piri mflobeli). ssk-is 999-e muxli iTvaliswinebs gamonaklissac, nivTis
iuridiul mflobels pasuxismgebloba ar ekisreba kanoniT pirdapir gaT-
valiswinebul SemTxvevaSi (normis me-2 da me-3 nawilebi), maT Soris maSi-
nac, rodesac satransporto saSualebas marTavda sxva piri, Tumca am Sem-
TxvevaSi valdebuli piris dadgena xdeba imis mixedviT, Tu ra gziT (iu-
ridiulad namdvili uflebis safuZvelze) aRmoCnda nivTi mosargeblis
faqtobrivi batonobis arealSi (normis me-4 nawili). Tu piri, romelic
iyenebs satransporto saSualebas misi mflobelis nebarTvis gareSe (ara-
marTlzomieri mflobeli) da am satransporto saSualebis eqspluata-
ciiT miayenebs zians sxvas, samoqalaqo pasuxismgebloba daekisreba mas da
ara satransporto saSualebis mflobels. aseT SemTxvevaSi mniSvnelova-
nia is garemoeba, rom pirs, romelic marTavda satransporto saSualebas,
ar gaaCnda misi flobis ufleba (magaliTad, satransporto saSualebis
mflobels ar gadaucia mosargeblisaTvis igi, anda gadacemuli tran-
sporti mosargeblem gamoiyena mflobelis nebis sawinaaRmdegod). amas-
Tan, mflobeli valdebulia, aanazRauros miyenebuli ziani, Tu satran-
sporto saSualebis gamoyeneba SesaZlebeli gaxda misi bralis gamo (maga-
liTad, satransporto saSualebis karebi datova Riad, gasaRebi datova
masSi). aRniSnuli miuTiTebs imaze, rom man ver uzrunvelyo mis mflobe-
lobaSi arsebuli satransporto saSualebis saTanadod dacva, rac gaxda
sxva pirTa mier satransporto saSualebis dauflebis safuZveli. sxva
SemTxvevaa, rodesac mflobelis nebis safuZvelzea mosargeblisaTvis ga-
dacemuli satransporto saSualeba.133

3.3.3.3. samedicino deliqtebi:

 erT davaSi, sasamarTlom uaryo ra pacientis sarCeli klinikis winaaR-
mdeg ganmarta, rom vinaidan sarCelis sagans samedicino momsaxurebis
xelSekrulebidan gamomdinare zianis anazRaureba warmoadgens, Sesaba-
misad, unda Sefasdes Tavad es xelSekruleba, mis safuZvelze moTxovnis
damfuZnebel normebs ssk-is 629.1, 394-e, 408.1 muxlebi, aseve ̀ pacientis
uflebebis Sesaxeb~ saqarTvelos kanonis me 10 muxlis ̀ a~ qvepunqtis ̀ a.b~
qvepunqti warmoadgens, romelTa farglebSi sarCeli warmatebulia, Tu-
ki dadginda mxareTa saxelSekrulebo urTierTobaSi yofnisa da menar-
dis mier uxarisxo momsaxurebis gawevis faqti.134

sakasacio palatam konkretul davaSi, stacionarSi piris iZulebiT yof-

133 susg #as-1361-2018, 28 ivnisi, 2021, ix. aseve susg-ebi: # as-1453-1373-2018, 09.03.2018. #as-
465-433-2018, 30.06.2017, #as 504-481-2016, 30.09.2016, #as-594-652, 06.11. 2015, #as-906-856-
2015, 12 noemberi, 2015, #as-494-463, 09.11.2010, #as-39-38-10, 15. 07.2010.

134 susg #as-1143-2019, 22 marti, 2021.
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nis gamo samedicino dawesebulebas moraluri zianis _ 5000 laris anazRa-
ureba daakisra, Semdegi motivaciiT:

 sasamarTlom miiCnia, rom stacionarSi piris iZulebiT yofna maSin, roca
amis samedicino Cveneba realurad ar arsebobs, ver uzrunvelyofs Tavi-
suflebis SezRudvis verc socialur da verc Terapiul mizans, rac iw-
vevs konvenciis me-5 muxlis pirveli punqtis ̀ e~ qvepunqtis darRvevas da
mosarCeles aniWebs dacvis Rirs interess.

 palatam aRniSna, rom stacionarul fsiqiatriul mkurnalobaze mosar-
Celis Tanxmobis ararsebobis pirobebSi misi moTavseba mopasuxe samedi-
cino dawesebulebaSi unda Sefasdes aramarTlzomier Tavisuflebis Sez-
Rudvad, romelic ver iqneba gamarTlebuli, ramdenadac ar akmayofilebs
konvenciiTa da erovnuli kanonmdeblobiT dadgenil im minimalur stan-
darts, rac savaldebuloa pirisaTvis aranebayoflobiTi fsiqiatriu-
li mkurnalobis dasadgenad.

 sasamarTlom mocemuli SemTxveva mosarCelis piradi xelSeuxeblobis
Selaxvis faqtad miiCnia, rasac safuZvlad daedo samedicino dawesebu-
lebis eqimebis gaufrTxilebloba _ nakisri valdebulebebis aucilebeli
gulisxmierebisa da yuradRebis gareSe ganxorcieleba, anu sakiTxis
srulyofili analizis gareSe daskvnis Sedgena, rac mosarCeles aniWebs
moraluri zianis moTxovnis uflebas ssk-is me-18 muxlis meore da meeqvse
nawilebis safuZvelze.

moralur zianTan dakavSirebiT sakasacio palatam amave saqmeSi ganmarta:

 ssk-is 413-e muxlis pirveli nawilis Tanaxmad, araqonebrivi zianisaTvis
fuladi anazRaureba SeiZleba moTxovil iqnes mxolod kanoniT zustad
gansazRvrul SemTxvevebSi, gonivruli da samarTliani anazRaurebis sa-
xiT. aRniSnuli sakanonmdeblo mowesrigeba miznad isaxavs Seamciros, Sez-
Rudos am normiT gaTvaliswinebuli Sedegis dausabuTebeli gafarToe-
ba. mosarCele moraluri zianis arsebobis faqts ukavSirebs im fsiqo-emo-
ciur stress, rac man ganicada mopasuxe samedicino dawesebulebaSi uka-
nono moTavsebiT.

 moraluri zianis maxasiaTebelia adamianis fsiqikur da sulier sfe-
roze negatiuri zemoqmedeba, rac gamoixateba mis zneobriv tanjvaSi.
zianis anazRaurebisas gadamwyvet rols asrulebs zianis simZime. msu-
buqi sulieri gancdebi mxedvelobaSi ar miiReba, xolo, rodesac mo-
salodnelia mZime fsiqikuri gancdebi, sulieri tanjva da a. S. zianis
anazRurebaze pasuxismgebeli piris mier sawinaaRmdegos dadasture-
bamde ivaraudeba, rom dazaralebulma mZime sulieri tkivili ganica-
da. gansakuTrebul mtkicebas ar saWiroebs is faqti, rom mosarCelem fsi-
qiatriul dawesebulebaSi ukanono moTavsebiT, misi xelSeuxeblobisa da
Tavisuflebis SezRudviT, ganicada mZime sulieri tkivili, fsiqologi-
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uri da emociuri stresi, ris Sesabamisadac arsebobs moraluri zianis
anazRaurebis winapirobebi. sakasacio palata eTanxmeba saapelacio pa-
latis mosazrebas, rom saqmeze dadgenili faqtobrivi garemoebebisa da
mtkicebulebebis SefasebiT ikveTeba mopasuxe samedicino dawesebule-
bisaTvis mosarCelis sasargeblod moraluri zianis anazRaurebis dakis-
rebis safuZveli.

 moraluri zianis anazRaurebis mizniT gadasaxdeli Tanxis odenobis gan-
sazRvrisas, sasamarTlo xelmZRvanelobs gonivrulobisa da samarTlia-
nobis kriteriumebiT. palatam miuTiTa, rom aRniSnuli damokidebulia
piris fsiqikur sferoze negatiuri zemoqmedebis xarisxsa da xasiaTze,
rasac Tavis mxriv, konkretuli piris subieqturi Taviseburebebi ganapi-
robebs. moraluri zianis odenobis gansazRvrisas mxedvelobaSi unda iq-
nes miRebuli iseTi garemoebebi, rogoricaa: damdgari zianis simZime, da-
zaralebulis subieqturi damokidebuleba moraluri zianis mimarT, gan-
cdebis intensivoba, Selaxuli uflebis mniSvneloba, bralis xarisxi, da-
zaralebulis cxovrebiseuli pirobebi.135

erT-erT davaSi, sasamarTlom pacientis memkvidreebs klinikis sasargeb-
lod moraluri zianis asanazRaureblad 100 000 lari daakisra.

 sakasacio sasamarTlom ganmarta, rom ssk-is 1007-e muxliT gaTvaliswi-
nebuli samoqalaqosamarTlebrivi pasuxismgeblobis dakisreba ssk-is 992-
e muxliT gansazRvruli oTxi winapirobis arsebobas moiTxovs: unda dad-
gindes marTlsawinaaRmdego qmedeba, ziani, mizezobrivi kavSiri marTlsa-
winaaRmdego qmedebasa da zians Soris da brali. normis miznidan gamomdi-
nare, marTlsawinaaRmdego qmedebad miiCneva samedicino dawesebulebis
mier arasworad ganxorcielebuli diagnostika da mkurnaloba, ramac ga-
moiwvia ziani.

 pacients aqvs ufleba miiRos xarisxiani momsaxureba da janmrTelobis
dacvis sferoSi momsaxureba misTvis xelmisawvdomi iyos (ufleba xaris-
xiani samedicino momsaxurebis standartebis dacvaze). pacientis ufle-
bebis Sesaxeb saqarTvelos kanonis me-5 muxlis Tanaxmad, saqarTvelos Ti-
Toeul moqalaqes ufleba aqvs samedicino momsaxurebis yvela gamwevisa-
gan miiRos qveyanaSi aRiarebuli da danergili profesiuli da samomsa-
xureo standartebis Sesabamisi samedicino momsaxureba.

 pacientis ufleba usafrTxoebaze praqtikulad, moicavs xarisxiani sa-
medicino momsaxurebis standartebis dacvasa da prevenciul RonisZie-
bebze uflebebs. yvelas aqvs ufleba gaTavisufldes im safrTxeebisagan,
romlebic ganpirobebulia jandacvis samsaxurebis cudi funqcionire-
biT, saeqimo gulgrilobiT, samedicino SecdomebiT da xeli miuwvdebo-

135 susg #as-1129-2020, 16 marti, 2021, ix.: aseve susg #as-660-660-2018, 20.07.2018.
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des samedicino momsaxurebasa da mkurnalobaze, romelic akmayofilebs
usafrTxoebis maRal standartebs (nunu kvantaliani, pacientis ufle-
bebi da janmrTelobis dacvis personalis samoqalaqosamarTlebrivi pa-
suxismgeblobis safuZvlebi, samarTlis doqtoris akademiuri xarisxis
mosapoveblad wardgenili disertacia, Tbilisi, 2012, gv. 94-96).

 pacientis uflebebis Sesaxeb saqarTvelos kanonis me-10 muxlis ̀ a.a~ da
`a.b~ qvepunqtebis safuZvelze, pacients an mis kanonier warmomadgenels
ufleba aqvs mimarTos sasamarTlos da moiTxovos: kompensacia qonebri-
vi da araqonebrivi zianisa, romlebic gamowveulia: pacientis uflebebis
darRveviT; mcdari samedicino qmedebiT.

 samedicino personalis qmedebiT an umoqmedobiT gamowveuli pacientis
fizikuri an fsiqikuri mdgomareobis gauaresebis an sikvdilis SemTxve-
vaSi, pacients, mis naTesavs an kanonier warmomadgenels SeuZlia moiTxo-
vos pacientisaTvis miyenebuli rogorc moraluri, aseve materialuri
zianis anazRaureba.

 samedicino muSakis qcevis, rogorc marTlsawinaaRmdego qcevis kvali-
fikaciisas, aucilebelia arasaTanado samedicino daxmarebis aRmoCenis
faqtis dadgena. zianis mimyeneblis marTlsawinaaRmdego qmedeba moicavs
ara marto mis aqtiur moqmedebebs, aramed umoqmedobasac.

 pacientisaTvis miyenebuli zianisas, rogorc wesi, eqimis ganzraxi brali
ar ikveTeba. aseT SemTxvevebSi sakmarisia, dadgindes eqimis gaufrTxi-
lebloba, rac gulisxmobs mis mier nakisri valdebulebebis aucilebeli
gulisxmierebisa da yuradRebis gareSe ganxorcielebas. gulisxmiereba
da yuradRebianoba gamoixateba eqimis mier saWiro samedicino moqmede-
bebis zedmiwevniT xarisxianad, aRiarebuli samedicino standartebis Se-
sabamisad SesrulebaSi.

 mkurnalobis Sedegad gamowveuli zianis anazRaureba mxolod im SemTxve-
vaSi SeiZleba dakmayofildes, Tuki pirisaTvis miyenebuli ziani gamowve-
ulia uSualod mcdari samedicino moqmedebiT, anu gamokveTilia mize-
zobrivi kavSiri marTlsawinaaRmdego qmedebasa da damdgar Sedegs So-
ris. is garemoeba, rom ziani gamoiwvia samedicino personalis qmedebam,
utyuarad unda dadgindes. uSedego mkurnaloba an mkurnalobis uaryo-
fiTi Sedegi TavisTavad (ualternativod) ar iwvevs samedicino persona-
lis pasuxismgeblobas. ziani gamowveuli unda iyos mkurnalobisas daSve-
buli SecdomebiT, anu Tu mkurnaloba sworadaa warmarTuli, Tundac mas
uaryofiTi Sedegi mohyves, ar iwvevs eqimis pasuxismgeblobas.

 saeqimo Secdomad miiCneva eqimis mier sazogadod aRiarebuli samedici-
no da eTikuri standartebis, kanonmdeblobiT gansazRvruli wesebis dar-
Rveva, ramac ganapiroba pacientis Seusabamo sadiagnozo da/an samkurna-
lo RonisZiebebi, rac Tavis mxriv, pacientisaTvis zianis miyenebis uSua-
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lo mizezi gaxda. eqims ekisreba imis mtkicebis tvirTi, rom pacients mar-
Tlzomierad da uSecdomod umkurnales, igi pasuxs agebs araswor mkur-
nalobaze da mxolod aseTi mkurnalobis Tanmdev uaryofiT Sedegze. am-
denad, eqimis pasuxismgeblobis safuZveli aris ara mkurnalobis uaryo-
fiTi Sedegi, aramed samedicino mecnierebis standartebidan gadaxveva.

 saeqimo SecdomiT pirisaTvis miyenebuli ziani SesaZloa iyos rogorc qo-
nebrivi, ise _ araqonebrivi. materialuri (qonebrivi) ziani SesaZloa, ga-
moixatos janmrTelobis dazianebiT, damatebiTi xarjebis gaweviT da sxva.
xolo moraluri (araqonebrivi) ziani vlindeba piris moralur gancdebsa
da sulier tkivilSi, romelsac igi ganicdis marTlsawinaaRmdego qmede-
bis Sedegad. sakasacio sasamarTlom erT-erT saqmeze Seafasa Svilis gar-
dacvalebiT mSoblisaTvis miyenebuli moraluri ziani da ganmarta: uda-
voa, rom axalgazrda Svilis gardacvalebiT mSobeli ganicdis mniSvne-
lovan moralur tkivils, rac dakavSirebulia gangrZobad negatiur gan-
cdebsa da stresul mdgomreobasTan... moraluri tanjviT miyenebuli zi-
anis (araqonebrivi zianis) anazRaureba ver aRudgens dazaralebuls xel-
yofamde arsebul sulier mdgomareobas, misi mizania aramaterialuri si-
keTis xelyofiT gamowveuli tanjvis Semsubuqeba, negatiuri gancdebis
simZimisa da intensivobis Semcireba.

 adamianis uflebaTa evropulma sasamarTlom saqmeze, ̀ sariSvili bol-
qvaZe saqarTvelos winaaRmdeg,~ samedicino Secdomis gamo gardacvlili
piris cocxlad darCenili axlo naTesavis mier moraluri zianis anazRa-
urebis moTxovna miiCnia samarTlebrivi dacvis erT-erT formad, misi gan-
xorcielebis meqanizmis ararseboba ki Seafasa adamianis uflebaTa evro-
puli konvenciis me-2 muxlis proceduruli nawilis darRvevad samoqa-
laqosamarTlebriv dacvis saSualebebTan mimarTebiT. misi ganmartebiT,
konvenciis me-2 da me-3 muxlebis darRvevis Sedegad araqonebrivi zianis
anazRaureba principSi, SesaZlebeli unda iyos, rogorc samarTliani dac-
vis saSualebebis erT-erTi forma (ix.: pol da odri edvardsebi gaerTia-
nebuli samefos winaaRmdeg ((Paul and Audrey Edwards v. the United Kingdom),
#46477/99, §§ 97 da 101, ECHR 2002-II; babinsi gaerTianebuli samefos wina-
aRmdeg (Bubbins v. the United Kingdom), N 50196/99, § 171, ECHR 2005-II (amonari-
debi); reinoldsi gaerTianebuli samefos winaaRmdeg (Reynolds v. the United
Kingdom), #2694/08, §§ 65-68, 13 marti 2012 da movsesiani somxeTis winaaR-
mdeg (Movsesyan v. Armenia), #27524/09, § 73, 16 noemberi 2017). Sedegad, uze-
naesi sasamarTlos mier imis dadasturebis fonze, rom momCivanma ̀ uda-
vod~ ganicada fsiqologiuri stresi misi axalgazrda Svilis gardacva-
lebis gamo, upirobo sakanonmdeblo SezRudviT momCivans gaumarTleb-
lad waerTva SesaZlebloba, sasamarTlos gziT moeTxova kompensaciis mi-
Reba araqonebrivi zianis sanacvlod, rogorc misTvis xelmisawvdomi sa-
moqalaqosamarTlebrivi dacvis saSualeba (saqme sariSvili-bolqvaZe sa-
qarTvelos winaaRmdeg/CASE OF SARISHVILI-BOLKVADZE v. GEORGIA, saCi-
vari #58240/08, 19.07.2018w. gadawyvetileba, 96-98; www. supremecourt.ge/files/
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upload-file/pdf/sarishvili-bolkvadze-saqartvelos-winaagmdeg.pdf).136

sxva analogiur davaSi, klinikisaTvis mkurnalobis xarjebis dakisrebis Ta-
obaze mosarCelis sasarCelo moTxovnis samarTlebriv safuZvlad sasamar-
Tlom aseve, ssk-is 1007-e, 394-e, 408-e, 409-e muxlebi, xolo moraluri zianis
anazRaurebis nawilSi ssk-is 413-e muxli miiCnia. sasamarTlom pacientis moT-
xovna nawilobriv daakmayofila, maT Soris klinikas daakisra moraluri zi-
anis anazRaureba 5000 laris odenobiT.

 sakasacio sasamarTlom ganmarta, rom aRniSnuli kategoriis davebSi pa-
cients (mis naTesavs an kanonier warmomadgenels) ekisreba, rogorc faq-
tebis srulyofilad da damajereblad wardgenisa da gacxadebis valde-
buleba, agreTve mtkicebis tvirTi imis dasadastureblad, rom adgili
hqonda samkurnalo Secdomas. Tu pacientis (misi naTesavis an kanonieri
warmomadgenlis) ganmartebebi ar dadasturdeba, maSin samkurnalo Sec-
doma pacientis (misi naTesavis an kanonieri warmomadgenlis) moTxovnis sa-
winaaRmdegod, ar damtkicdeba. aseve, pacientma (misma naTesavma an kanoni-
erma warmomadgenelma) unda warmoadginos da daamtkicos, rom damdgari
ziani efuZneba samedicino dawesebulebis valdebulebis darRvevas.

 `pacientis uflebebis Sesaxeb~ saqarTvelo kanonis 22-e muxlis pir-
veli punqtis Tanaxmad, samedicino momsaxurebis gawevis aucilebeli
winapirobaa pacientis informirebuli Tanxmobis miReba. amave kano-
nis me-18 muxlis Tanaxmad ki, pacients ufleba aqvs, samedicino momsa-
xurebis gamwevisagan miiRos sruli, obieqturi, drouli da gasagebi
informacia. informaciis xelmisawvdomobis saerTaSoriso standarti
gulisxmobs klinikis valdebulebas, miawodos pacients obieqturi da Si-
naarsobrivad amomwuravi cnobebi, romelic Camoyalibebulia aRqmadi, ga-
sagebi da misaRebi formiT. pacientis aRniSnuli ufleba daculia ara-
erTi saerTaSorisosamarTlebrivi instrumentiT, rogoricaa adamianis
uflebaTa da ZiriTad TavisuflebaTa evropuli konvencia (me-8 muxli),
aseve, ̀ adamianis uflebebisa da biomedicinis Sesaxeb~ evropis sabWos kon-
vencia (me-5 muxli). pacientis informirebuli Tanxmoba ar ganixileba,
rogorc ubralo nebis gamovlena, aramed rogorc procesi, romelic uz-
runvelyofs pacientis SesaZleblobas, gaakeTos nebayoflobiTi da gac-
nobierebuli arCevani dagegmili samedicino Carevis Taobaze. mtkicebis
tvirTi informaciis da ganmartebis valdebulebis srulfasovan Sesru-
lebaze ekisreba mopasuxe klinikas. swored mis xelT aris yvela is resur-
si da berketi, rom Seqmnas sarwmuno mtkicebulebebi informirebis val-
debulebis Sesrulebis dasadastureblad.137

136 susg #as-38-2021, 18 maisi, 2021, ix.: aseve susg-ebi: #as-1800-2019, 20.02.2020, #as-1124-
1044-2017, 30.07.2018, #as-1046-966-2017, 20.07.2018, #260-244-11, 27.06.2011, #1268-1526-09,
25.05.2010, #bs-327-309(2k-07), 16.05.2019.

137 susg #as-253-2021, 11 ivnisi, 2021, ix.: aseve susg-ebi: #as-111-111-2018, 11 maisi, 2018, #as-
645-2019, 26, ivlisi, 2019.
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3.3.3.4. mtkicebis tvirTi deliqtur valdebulebebSi

 deliqturi valdebulebidan gamomdinare zianis ganxilvisas, mtkicebis
tvirTis zogadi wesidan gamonaklisis dadgenas arc procesualuri ka-
nonmdebloba da arc samosamarTlo samarTali (praqtika) ar icnobs. saka-
sacio sasamarTlom ganmarta, rom deliqturi valdebulebis samarTleb-
rivi bunebis gaTvaliswinebiT, mtkicebulebaTa wardgena ufro logiku-
ri da bunebrivia, rom daekisros im mxares, romelic amtkicebs, rom mopa-
suxe mxaris aramarTlzomieri qmedebis Sedegad ziani miadga, xolo mopa-
suxes sakuTari mtkicebis farglebSi evaleba, rom waradginos Sedaveba,
romelic srulad (an nawilobriv) gamoricxavs sasarCelo moTxovnis dak-
mayofilebisTvis savaldebulebelo winapirobebs (faqtobriv da samar-
Tlebriv garemoebaTa erTobliobas).

 sakasacio sasamarTlom deliqturi valdebulebidan gamomdinare samar-
TalwarmoebebSi mtkicebis tvirTis ganawilebasTan dakavSirebiT erT-
erT saqmeSi aseve, ganmarta: ̀ deliqturi valdebulebidan gamomdinare
pasuxismgeblobis solidarulad dakisrebis miznebisaTvis mosarCelis
mtkicebis saganSi Semavali garemoebebis wres ganekuTvneba Tavad zianis
arsebobis faqti, mopasuxeebis marTlsawinaaRmdego qmedeba da mizezob-
rivi kavSiri am qmedebasa da zians Soris.~ maSasadame, mosarCelem, sssk-is
102-e muxliT gaTvaliswinebuli mtkicebis standartis dacviT, sarwmu-
no da damajerebeli mtkicebulebebis wardgenis gziT unda daamtkicos,
rom arsebobs zianis anazRaurebisTvis aucilebeli winapirobebi, xolo
sawinaaRmdego garemoebebis mtkiceba mopasuxes evaleba, risi damajereb-
lad ganxorcielebac mosarCelisaTvis araxelsayrel samarTlebriv Se-
degs ganapirobebs.

  deliqturi materialuri kanonmdebloba iTvaliswinebs xelyofili sa-
marTlebrivi sikeTis dacvas da miyenebuli zianis anazRaurebas, ra dro-
sac arsebiTi mniSvneloba gaaCnia imis gamorkvevas, Tu ra SemTxvevaSia
moTxovna ganxorcielebadi. am miznis misaRwevad mosarCelem ramdenime
samarTlebrivi komponentis (faqtobrivi garemoebebis) erToblioba un-
da daadasturos.138

3.3.3.5. dasaqmebulis sasargeblod sarCos gadaxda

 dasaqmebulis sasargeblod sarCos gadaxdis valdebulebasTan dakav-
SirebiT, sakasacio palatam ganmarta, rom saqarTvelos uzenaesi sasa-
marTlos uaxlesi praqtikis Tanaxmad, prezumirebulia, rom zianis anaz-
Raurebis mavaldebulebeli garemoebis ararsebobis pirobebSi, dasaqme-
buli sapensio asakamde imuSavebda. Sesabamisad, swored am periodamde iq-

138 susg #as-1626-2018, 12 Tebervali, 2021, ix.: aseve susg #as-80-80-2018, 20 aprili, 2018.
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neboda valdebuli sawarmo aenazRaurebina misTvis xelfasi, rom ar dam-
dgariyo sarCos anazRaurebis mavaldebulebeli garemoeba. amasTan, sa-
kasacio sasamarTlos araerT gadawyvetilebaSi aRniSnulia, rom marTa-
lia, zianis anazRaurebis mavaldebulebeli garemoebis ararsebobis pi-
robebSi, dazaralebuli sapensio asakamde imuSavebda, Tumca dazarale-
bulisaTvis yovelTviuri sarCos gadaxdis valdebuleba misi sicocxlis
ganmavlobaSi kvlavac ekisreba sawarmos.

dasaqmebulis sasargeblod sarCos gadaxdis valdebuleba sawarmos ekis-
reba dazaralebulis sicocxlis bolomde, xolo dakisrebuli sarCo xel-
fasis zrdis Sesabamisad gadaangariSebas aRar eqvemdebareba mas Semdeg,
rac dazaralebuli sapensio asaks miaRwevs.139

139 #as-269-2022, 31 maisi, 2022, aseve, susg-ebi: #1216-1141-2015, 03 ivnisi, 2016, #1220-1145-
2015, 03 ivnisi, 2016, #as-1180-1141-2016, 31 marti, 2017, #as-799-766-2016, 08 maisi, 2017,
#as-1180-1141-2016, 07 aprili, 2017, #as-57-57-2018, 8 Tebervali, 2021.



127www.supremecourt.ge

4. saojaxo samarTali

4.1. ssk-is 1158-e muxli

konkretul davaSi, sasamarTlom meuRleTa TanasakuTrebad miiCnia da ga-
yo araoficialuri qorwinebis ganmavlobaSi, aramed qorwinebis faqtob-
rivad Sewyvetamde SeZenili qoneba.

 sakasacio palatam ganmarta, rom ssk-is 1158-e muxli Seicavs meuRleTa
mier qorwinebis ganmavlobaSi SeZenili qonebis samarTlebriv regu-
lirebas. praqtikulad, normiT ganisazRvreba drois gansazRvrul mo-
nakveTSi (qorwinebis ganmavlobaSi) meuRleTa mier SeZenil qonebaze sa-
kuTrebis sakiTxi, Tumca, mxolod qorwinebis registracia ar aris gan-
msazRvreli sakuTrebaze registrirebul qorwinebaSi myofi meuRlis
uflebrivi reJimis gasavrceleblad, iseT SemTxvevaSi, rodesac dad-
genilia, rom sadavo nivTebis SeZenisas meuRleebi aRar awarmoebdnen
saerTo meurneobas da qorwineba, miuxedavad registraciis arsebo-
bisa, faqtobrivad iyo Sewyvetili. kanonmdebeli xelmZRvanelobs im va-
raudiT, rom rogorc wesi, saerTo qoneba ssk-is 1158-e muxlis miznebi-
saTvis iqmneba meuRleTa erToblivi saxsrebiT, saojaxo meurneobis er-
Toblivi gaZRoliTa da erToblivi SromiT.

 sakasacio palatam aRniSna, rom qorwinebis faqtobrivad Sewyveta SeiZ-
leba aseve, gaxdes memkvidreobis uflebis CamorTmevis safuZvelic, ker-
Zod, ssk-is 1341-e muxlis Tanaxmad, sasamarTlo gadawyvetilebiT SeiZ-
leba meuRles CamoerTvas kanoniT memkvidreobis ufleba, Tu dadastu-
rebuli iqneba, rom qorwineba mamkvidrebelTan faqtobrivad samkvidros
gaxsnamde aranakleb sami wlisa Sewyvetili iyo da meuRleebi cal-calke
cxovrobdnen.

sakasacio palatam aRniSna, rom konkretul davaSi, qorwinebis faqtobrivad
Sewyvetis Semdeg, mopasuxis mier sadavo qoneba SeZenili ar aris ojaxis saer-
To interesebisaTvis da sameurneo saqmianobis gaZRolis mizniT, ris gamoc
sarCeli nawilobriv uaryo.140

ssk-is 1158.1 muxlis Sinaarsis mixedviT, yvela is qoneba, romelic meuRleebma
qorwinebis periodSi SeiZines, maTi saerTo qonebaa, TanasakuTrebaa, garda
sagamonakliso SemTxvevisa, kerZod, rodesac maT Soris, saqorwino xelSek-
rulebiT raime gansxvavebuli wesia dadgenili. kanonis miTiTebuli norma
imis mauwyebelicaa, rom TanasakuTrebaSi qonebis arseboba, TavisTavad gu-
lisxmobs, TiToeul am qonebaze, orive meuRlis (da, ara _ erTi maTganis) sa-
kuTrebis uflebas, aseTi qoneba meuRleebs Tanabrad ekuTvniT.

 sasamarTlom ganmarta, rom Tuki meuRleTa TanasakuTrebaSi ramdenime

140 susg #as-1226-2020, 25 marti, 2021.
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moZravi nivTia, erTmaneTs Soris maTi gayofisas, umTavresia, rom yvela
am nivTze TanamesakuTre meuRleTa uflebebi Tanabarwilad ganisaz-
Rvros. aseTi gziT TanasakuTrebis gayofa, meuRleTa kanonieri intere-
sebis dacvis saukeTeso saSualebaa. sxvagvarad, meuRleTa, rogorc Ti-
Toeuli aseTi qonebis TanamesakuTreTa uflebebis dacvis mizani ver mi-
iRweva, radgan TanasakuTrebaSi arsebuli moZravi nivTebidan ramdenime
nivTis gamoyofisa da erT-erTi meuRlisaTvis mikuTvnebis pirobebSi, Se-
uZlebelia imis zustad gansazRvra _ ramdenad iqna daculi wilTa Tanab-
robis principi, romlis arsic TiToeul moZrav nivTze TiToeuli meuR-
lis TanasakuTrebis uflebis arsebobaSi mdgomareobs.

Sesabamisad, sakasacio palatam mosarCele cno, TiToeuli moZravi nivTis 1/2
nawilis mesakuTred.141

4.2. ssk-is 1160-e muxli

ssk-is 1160-e muxlis danawesTan dakavSirebiT sakasacio sasamarTlom gan-
marta, rom:

 ssk-is 1160-e muxlis pirveli nawilis mixedviT, meuRleTa TanasakuTre-
baSi arsebuli qonebis gankargva mxolod meuRleTa SeTanxmebiTaa SesaZ-
lebeli, miuxedavad imisa, Tu romeli meuRle gankargavs am qonebas. amde-
nad, meuRleTa TanasakuTrebis gankargva Tanxmoba savaldebulo gari-
gebaa, radgan meore meuRlis Tanxmoba garigebis namdvilobis winapiro-
baa. sadavo qonebis gasasxviseblad mosarCelis Tanxmobis ararseboba sa-
davo ar aris.

 qorwinebis periodSi SeZenil qonebaze mesakuTred dauregistrirebeli
meuRlis ufleba absoluturi ar aris da qonebaze mesakuTred daregis-
trirebuli piris mier meuRleTa TanasakuTrebis (maT Soris meore meuR-
lis wilis) gasxvisebisas, meore meuRlis sakuTrebiTi uflebamosilebis
realizacia gansazRvrul garemoebaze, kerZod, SemZenis arakeTilsindi-
sierebis faqtis dadgenazea damokidebuli. ssk-is 1160-e muxlis meore na-
wilisa da amave kodeqsis 312-e muxlis me-3 da me-4 nawilebis danawesTa (3.
Tu mesakuTre axdens uZravi qonebis gasxvisebas an uflebrivad datvir-
Tvas, dauSvebelia garigebis dadebisas (uflebis registraciisas) Tana-
mesakuTris Tanxmobis moTxovna, Tu igi aseTad ar aris registrirebuli
sajaro reestrSi. 4. am muxlis me 3 nawiliT gaTvaliswinebul SemTxvevaSi,
SemZenis interesebidan gamomdinare, gamsxvisebeli iTvleba erTaderT me-
sakuTred, Tu igi aseTad aris registrirebuli sajaro reestrSi, garda
im SemTxvevebisa, rodesac SemZenma icoda, rom gamsxviseblis garda arse-

141 susg #as-427-2020, 23 Tebervali, 2022.
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bobs sxva TanamesakuTrec) safuZvelze sakasacio palatam miiCnia, rom
meuRleTa TanasakuTrebis gankargvis dros sadavo qonebaze mesakuT-
red dauregistrirebeli meuRlis Sedaveba, qonebis gasxvisebis gari-
gebis baTilobas mxolod im SemTxvevaSi ganapirobebs, Tu dadginde-
ba, SemZenma ara mxolod icoda nasyidobis saganze sxva mesakuTris ar-
sebobis Taobaze, aramed amavdroulad, informirebuli iyo, rom qo-
nebis mesakuTred dauregistrirebeli meuRle qonebis gasxvisebis wi-
naaRmdegi iyo. sxva SemTxvevaSi prezumirebulia, rom registrirebu-
li mesakuTre moqmedebs meuRlesTan urTierTSeTanxmebiT, xolo Sem-
Zeni SeZenis faqtis mimarT keTilsindisieria.

sasamarTlom aRniSna, rom konkretul davaSi, meuRleTa konfliqtis Sesaxeb
SemZenisaTvis cnobili iyo. asec rom ar iyos, rodesac garigeba naTesavebs an
sxva ojaxis wevrebs Soris ideba, isedac ivaraudeba, rom ojaxis wevrebisaT-
vis cnobili iyo qonebis naklis Sesaxeb, aseTis arsebobis SemTxvevaSi. moce-
mul SemTxvevaSi ki, dadgenilia, SemZeni gamsxviseblis axlo naTesavi _ dei-
daSvilia. Sesabamisad, is garemoeba, rom qonebis dasakuTrebis dros mopasu-
xisTvis kargad iyo cnobili, erTi mxriv, meuRleTa gamwvavebuli urTierTo-
bis, xolo meore mxriv, sadavo qonebaze mosarCelis TanasakuTrebis uflebis
arsebobis Sesaxeb, gamoricxavs SemZenis keTilsindisierebas.

sabolood, sakasacio sasamarTlom miiCnia, rom mopasuxeTa Soris dadebuli
garigebebi ar asaxavda kontrahentTa namdvil nebas da formalurad, mxo-
lod im mizniT daido, raTa mosarCeles warTmeoda qorwinebis periodSi SeZe-
nili qonebidan wilis miRebis SesaZlebloba.142

4.3. alimenti

alimentis Taobaze erT-erT saqmeSi, sakasacio sasamarTlom miuTiTa:

 adamianis uflebaTa evropulma sasamarTlom mSoblebis bavSvTan urTi-
erTobasTan dakavSirebul davebze araerTxel aRniSna, rom bavSvis inte-
resebi aris gansakuTrebuli mniSvnelobis (Krasicki v. Poland, no. 17254/11,
§83, 15 April 2014). bavSvis saukeTeso interesebi unda iyos upirvelesi saz-
runavi (Gnahore v. France, n. 40031/98, §59, ECHR 2000-IX) da SesaZlebelia,
Tavisi Sinaarsidan da seriozulobidan gamomdinare, gadawonos mSoble-
bis interesi (Sahin v. Germany [GC], no. 30943/96, §66, ECHR 2003-VIII). kerZod,
konvenciis me 8 muxlidan gamomdinare, mSobels ara aqvs iseTi RonisZie-
bebis moTxovnis ufleba, romelTa ganxorcielebam SesaZlebelia, ziani
miayenos bavSvis janmrTelobasa da ganviTarebas (Krasicki v. Poland, no. 17254/
11, §83, 15 April 2014, Scozzar and Giunta v. Italy [GC], no. 39211/98 and 41963/98,

142 susg #as-1400-2020, 29 aprili, 2022, ix.: aseve #as-571-879-09, 30 aprili, 2010, #as-1432-
2019, 22 ianvari, 2020.
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§169, ECHR 2000-VIII, and P., C. And S. v. the United Kingdom. no. 56547/00, §177,
ECHR 2002-VI).

adamianis uflebaTa evropuli sasamarTlos erT-erT saqmeSi, ̀ n. w. da sxvebi
saqarTvelos winaaRmdeg,~ miuTiTa, rom ̀ bavSvis saukeTeso interesebi unda
warmoadgendes umTavres ganxilvis sagans da, misi bunebidan da seriozulo-
bidan gamomdinare, SeiZleba aWarbebdes mSoblebis interesebs.~

 sasamarTlosaTvis amosavali principia, bavSvis ara dacvis obieq-
tad miCneva, aramed misi, rogorc subieqtis uflebebis aRiareba da
dacva. aRniSnuli sakiTxi gansakuTrebul mniSvnelobas iZens bavSvis uf-
lebasa da saukeTeso interesTan dakavSirebuli TiToeuli saqmis gan-
xilvisa da individualuri Sefasebisas, raTa erovnuli sasamarTlos
gadawyvetilebebSi, iq, sadac sakiTxi exeba adamianis uflebaTa evropu-
li konvenciis me-8 muxliT gaTvaliswinebuli mSoblisa da bavSvis uf-
lebebs, upiratesoba unda mieniWos bavSvis uflebebs. im SemTxvevaSic
ki, Tu saWiroa interesTa dabalanseba, prioritetulia bavSvis sauke-
Teso interesis kvleva da misi Sesatyvisi gadawyvetilebis miReba (ix.:
elsholci germaniis winaaRmdeg _ Elsholz v. Germany, #25735/94, 31.07.2000,
par. 52 da TK da KM gaerTianebuli samefos winaaRmdeg, TK and KM v. UK,
#28945/95, 10.05.2001, par. 72).~

samoqalaqo kodeqsiT gansazRvruli saqorwino xelSekruleba esaa garigeba,
romelic saSualebas aZlevs mxareebs _ meuRleebs, Camoayalibon TavianTi ma-
terialuri da moraluri valdebulebebi erTmaneTisa da Svilebis mimarT,
gansazRvron maTTvis xelsayreli pirobebi, romelic SeiZleba asaxavdes qor-
winebis ganmavlobaSi arsebul urTierTobebsac da ganqorwinebis SemTxveva-
Si davebisa da sxva calkeuli sakiTxebis mogvarebis wessac (ssk 172-e-179-e
muxlebi). dainteresebuli meuRlis gancxadebis safuZvelze, kanoni aseve ad-
gens SesaZleblobas sasamarTlos meSveobiT Seicvalos saqorwino xelSekru-
lebis is pirobebi, romlebic ukiduresad araxelsayrel mdgomareobaSi aye-
neben erT-erT meuRles (ssk 1181-e muxli). amasTan, samoqalaqo kodeqsiT mo-
wesrigebulia mSoblebisa da Svilebis saalimento urTierTobebic (ssk 1212-
e-1222-e muxlebi), Tumca kanonmdebeli arasrulwlovnis rCena-aRzrdisaT-
vis aucilebeli xarjebis zRvrul odenobas ar iTvaliswinebs da SesaZleb-
lobas aZlevs sasamarTlos, yovel konkretul SemTxvevaSi, alimentis mocu-
loba daadginos iseTi garemoebebis obieqturad da samarTlianad Sefasebis
Sedegad, rogoricaa mSoblebis realuri finansuri SesaZleblobebi, sarCeni
bavSvis asaki, janmrTelobis mdgomareoba, misi saWiroebani, TiToeuli mSob-
lis kmayofaze myof pirTa ricxvi da sxva. swored am mizniT, alimentis ode-
nobis gansazRvris, agreTve, misi Semcirebis sakiTxis ganxilvisas, upirate-
sad gansasazRvria alimentis gonivruli odenoba, romelic dgindeba mSobel-
Ta qonebrivi mdgomareobisa da bavSvis saWiroebebis urTierTSejerebiT. go-
nivrulobis aRniSnuli standartis gansasazRvrad ki, sasamarTlo xelmZRva-
nelobs Sesabamisi normebiT (ssk-is 1212-e, 1221-e, 1234.1-e, 1198-e muxlebi).
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 sakasacio sasamarTlom miiCnia, rom TavisTavad, saqorwino kontraqtSi
konkretuli saalimento Tanxis asaxva ar arTmevs uflebas meuRles/
meuRleebs garkveuli pirobebisa Tu garemoebebis Secvlisas, axleburad
gansazRvron gadasaxdeli (moTxovnili) Tanxis odenoba, xolo sadavoobis
SemTxvevaSi, misi gansazRvra sasamarTlos miandon.143

4.4. 1163-e muxli

qonebaze meuRleTa TanasakuTrebis reJimis gavrcelebasTan dakavSire-
biT sakasacio sasamarTlom ganmarta, rom:

 ssk-is 1163-e muxlis danawesidan gamomdinare, erT-erTi meuRlis indivi-
dualur sakuTrebaSi arsebuli sadavo qonebis mxolod mimdinare remon-
ti, romelic erT-erT meuRles ekuTvnis, ar SeiZleba erT-erTi meuRlis
individualur sakuTrebaSi arsebuli SeiZleba qonebis saerTo sakuTre-
bad aRiarebis safuZveli gaxdes. qonebis remonti an Tanxebis dabandeba
mxolod im SemTxvevaSia qonebis TanasakuTrebad aRiarebis safuZveli,
roca am qonebis Rirebuleba mniSvnelovnad gaizrdeba.

 sakasacio palatam ganmarta, rom ssk-is 1163-e muxlis normis miznebisaT-
vis, qonebis Rirebulebis mniSvnelovani gazrda ara mxolod fasmatebis
konteqstSi SeiZleba vlindebodes, aramed nivTis sameurneo Tu sxva fun-
qciuri daniSnulebis arsebiTi cvlilebiT, ris gamoc, yoveli konkretu-
li saqmis gadawyveta individualur midgomas saWiroebs, davis gadawyve-
tisTvis mniSvnelovani faqtobrivi garemoebebis urTierTSejerebisa da
srulfasovani analizis safuZvelze, qonebrivi sikeTis funqciuri da-
niSnulebisa da ojaxis interesebze orientirebuli cvlilebebis arsebi-
Tobis Sefasebis konteqstSi.144

4.5. 1240-e muxli

sakasacio sasamarTlom ganmarta ssk-is 1240-e muxlis Sinaarsi, romlis Ta-
naxmad, aRmzrdelis gardacvalebisas, Svilad ayvanis faqti SeiZleba sasa-
marTlo wesiT dadasturdes mxolod im SemTxvevaSi, Tu arasrulwlovani
ojaxSi Svilad iyo miRebuli, agreTve, Tu mSvilebelma sicocxleSive Seita-
na gancxadeba sasamarTloSi Svilad ayvanis Taobaze.

 sasamarTlom aRniSna, rom sadavoa sakiTxi imis Sesaxeb, ssk-is 1240-e mux-
liT gaTvaliswinebuli Sedegis (Svilad ayvanis faqtis dadastureba) gan-

143 susg #as-767-2021, 18 noemberi, 2021, ix.: aseve susg-ebi: as-1141-1061-2017, 17.10.2017, #as-
967-916-2015, 15.12.2015, #as-58-49-2011, 27 ivnisi, 2011.

144 susg #as-392-2021, 29 seqtemberi, 2021, ix.: susg-ebi #as-72-2019, 19 aprili, 2019, #as-7-7-
2016, 16 marti, 2016, #as-33-489-06, 16.03.2016, #as-1078-1345-09, 8.09.2006.
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mapirobebeli ori garemoeba: 1. aRmzrdelis ojaxSi arasrulwlovnis Svi-
lad miReba; 2. mSvileblis mier sasamarTloSi Svilad ayvanis Sesaxeb gan-
cxadebis sicocxleSive Setana, warmoadgens kumulaciur Tu alterna-
tiul pirobebs anu Svilad ayvanis faqtis dadasturebisaTvis aucilebe-
lia Tu ara am ori winapirobis erTdroulad arseboba.

 kanonis gramatikuli da teleologiuri ganmartebis Sedegad, sakasacio
palatam ssk-is 1240-e muxliT gansazRvruli zemoaRniSnuli garemoe-
bebi erTmaneTisgan damoukidebel (alternatiul) pirobebad ganixi-
la da miiCnia, rom TiToeuli winapirobis arsebobis SemTxvevaSi Se-
saZlebelia sasamarTlos mier Svilad ayvanis faqtis dadastureba.

 sakasacio sasamarTlom ssk-is 1240-e muxlSi mocemuli winadadebebis
struqturis analizis safuZvelze aRniSna, rom Sedegis ganmapirobebeli
ori garemoeba (winadadeba): 1. ̀ Tu arasrulwlovani ojaxSi Svilad iyo
miRebuli;~ 2. ̀ Tu mSvilebelma sicocxleSive Seitana gancxadeba sasamar-
TloSi Svilad ayvanis Sesaxeb~ erTmaneTs ukavSirdeba ara ̀ da~ kavSiriT,
rac aRniSnuli pirobebis erTdroulad arsebobaze miuTiTebda, aramed
_ sityviT ̀ agreTve~, romelic gansazRvravs, rom sasamarTlos wesiT Svi-
lad ayvanis faqtis dadastureba SesaZlebelia aseve im SemTxvevaSi, ro-
desac mSvilebelma sicocxleSive Seitana gancxadeba sasamarTloSi Svi-
lad ayvanis Sesaxeb.

 aRniSnuli normis mizans warmoadgens aRmzrdelis gardacvalebis Semdeg
mis mier sicocxleSi gamoxatuli nebis samarTlebriv CarCoSi moqceva.
sicocxleSi aRmzrdelis neba konkretuli piris Svilad ayvanis Sesaxeb
imiT aris gamoxatuli, rom erT SemTxvevaSi, man arasrulwlovani Svilad
miiRo ojaxSi, xolo meore SemTxvevaSi, mSvilebelma gancxadeba Seitana
sasamarTloSi Svilad ayvanis Sesaxeb. aRmzrdelis nebis gamoxatvis ori-
ve formis erTdroulad arseboba, rodesac TiToeul SemTxvevaSi cal-
calke mkafiod Cans misi ganzraxva konkretuli piris Svilebaze, aRniS-
nuli normiT gansazRvruli miznis miRwevas _ Svilad ayvanis faqtis da-
dasturebas, TiTqmis SeuZlebels xdis da zedmetad amZimebs Svilad asay-
vani piris mtkicebis tvirTs.

sabolood, sakasacio sasamarTlos ganCinebiT gauqmda qvemdgomi instanciis
sasamarTlos ganCineba Svilad ayvanis faqtis aRiarebis moTxovniT sarCelis
uaryofis Taobaze da saqme xelaxla gansaxilvelad daubrunda saapelacio
sasamarTlos.145

 sxva analogiuri Sinaarsis saqmeSi, sakasacio sasamarTlom gadawyveti-
lebiT, aRiara (daadastura) gardacvlili mSvileblebis mier mosarCe-
lis Svilad ayvana da ganmarta, rom ssk-is 1240-e muxli aregulirebs, ara

145 susg #as-1264-2018, 27 oqtomberi, 2021, ix.: aseve, susg #as-486-486-2018, 28 oqtomberi,
2021.
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mSvileblis mier naSvilebis Svilad ayvanas, aramed _ sasamarTlos mier
naSvilebis Svilad ayvanis faqtis dadasturebas.

 sasamarTlom aramarTebulad miiCnia sarCelis uaryofa im dasabuTebiT,
rom ssk-is 1240-e muxliT gansazRvruli pirveli winapirobis (arasrul-
wlovani ojaxSi Svilad iyo miRebuli) SemTxvevaSi, Svilad asayvani subi-
eqti sarCelis Setanis dros arasrulwlovani unda iyos.

 sakasacio palatam ganmarta, rom ssk-is 1240-e muxlis Sinaarsidan gan-
sxvavebuli midgoma srulwlovani da arasrulwlovani pirebis mi-
marT, rasac raime gonivruli da dasabuTebuli safuZveli gaaCnia, ar
gamomdinareobs. Svilad asayvani piris srulwlovaneba ar warmoad-
gens am normiT miniWebuli uflebis realizebis damabrkolebel ga-
remoebas. im srulwlovani pirebisTvis, romlebic arasrulwlovnebis pe-
riodSi Svilad iyvnen miRebuli aRmzrdelebis ojaxSi, Svilad ayvanis faq-
tis dadasturebaze uaris Tqma srulwlovanebaze miTiTebiT, ar Seesaba-
meba Tavad ssk-is 1240-e muxlis mizans. rogorc zemoT aRiniSna, normis
mizania aRmzrdelis gardacvalebis Semdeg mis mier sicocxleSi gamoxa-
tuli nebis samarTlebrivi regulireba. Sesabamisad, mTavari mniSvnelo-
ba eniWeba swored im faqts, rom mosarCele arasrulwlovnebis periodSi
aRmzrdelebis ojaxSi Svilad iyo miRebuli, xolo is, Tu rodis ganaxor-
ciela man aRniSnuli uflebis realizeba _ arasrulwlovnebis periodSi
Tu srulwlovanebis miRwevisas, ar unda warmoadgendes aRniSnuli nor-
mis gamoyenebaze uaris Tqmis safuZvels. miT umetes, rom ssk-is 1239-e mux-
lis me-2 nawilis Sesabamisad, dasaSvebia srulwlovani piris Svilebac swo-
red im SemTxvevaSi, Tu mSvilebelsa da Svilad asayvans Soris ukve arse-
bobda mSoblisa da Svilis faqtobrivi urTierToba, igi ar ewinaaRmdege-
ba mSvileblis an Svilad asayvanis interesebs da Svileba zneobrivad ga-
marTlebulia.146

146 sus gadawyvetileba #as-486-486-2018, 28 oqtomberi, 2021.
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5. memkvidreobis samarTali

5.1. ssk-is 1381-e muxli

sakasacio sasamarTlom savaldebulo wilis miRebis uflebis CamorTme-
vis safuZvlebTan dakavSirebiT ganmarta Semdegi:

 ssk-is 1381-e muxlis pirveli nawilis mixedviT, savaldebulo wilis miRe-
bis ufleba SeiZleba CamorTmeul iqnes im safuZvlebis arsebobisas, rom-
lebic iwveven saerTod memkvidreobis uflebis CamorTmevas. ssk-is 1310-e
muxlis mixedviT, memkvidreobis uflebis CamorTmevis da uRirs memkvid-
red cnobis safuZvels warmoadgens anderZiT an kanoniT memkvidre piris
mxridan mamkvidreblisaTvis ukanaskneli nebis ganxorcielebaSi ganzrax
xelis SeSla Tavisi an misi axlobeli pirebis memkvidreebad mowvevis an
samkvidroSi maTi wilis gazrdis mizniT, anda ganzraxi danaSaulis an sxva
amoraluri saqcielis Cadena moanderZis mier anderZSi miTiTebuli uka-
naskneli neba-survilis sawinaaRmdegod.

 sasamarTlo pirs uRirs memkvidred mxolod ssk-is 1310-e muxlSi mi-
TiTebuli garemoebebis kumulaciuri Tanxvedrisas cnobs, rac niS-
navs, rom davaze unda gamoikveTos piris ganzraxi moqmedeba, romelic
miznad isaxavs mamkvidreblisaTvis misi ukanaskneli nebis gamovlenaSi
xelSeSliT, xeli Seuwyos misi an misi axloblebis memkvidreebad mowvevas
mamkvidreblis gardacvalebisas, aseTi qmedebis mizans samkvidroSi misi
wilis gazrda unda warmoadgendes.

sasamarTlom aRniSna, rom konkretul davaSi, ssk-is 1310-e muxliT gaTvalis-
winebuli, piris uRirs memkvidred cnobis aucilebeli winapirobebi ar ga-
movlenila. memkvidreobis uflebis CamorTmevis safuZvlebis arsebobis mtki-
cebis tvirTi ekisreboda mosarCeles, romelmac saqarTvelos samoqalaqo
saproceso kodeqsis me-4 da 102-e muxlebis Sesabamisad, ver SeZlo Tavisi wili
mtkicebis tvirTis realizeba. saqmeSi wardgenili mtkicebulebebiT ar das-
turdeba faqtobrivi garemoeba mopasuxeTa mxridan mosarCelisaTvis raime
formiT ganzrax xelis SeSla misi ukanaskneli nebis ganxorcielebaSi Tavian-
Ti an maTi axlobeli pirebis memkvidreebad mowvevis an samkvidroSi maTi wi-
lis gazrdis mizniT, Sesabamisad ar arsebobs mopasuxeTaTvis savaldebulo
wilis miRebis uflebis CamorTmevis safuZvlebi.147

5.2. ssk-is 1484-e muxli

ssk-is 1484-e muxlis pirveli nawilis Tanaxmad, memkvidreebi valdebulni arian
mTlianad daakmayofilon mamkvidreblis kreditorTa interesebi, magram mi-

147 susg #as-1205-2021, 16 marti 2022, ix.: aseve, susg-ebi: #as-1070-1029-2016, 15.02.2019, #as-
716-716-2018, 03.09.2018.
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Rebuli aqtivis farglebSi TiToeulis wilis proporciulad. amave kodeqsis
1488-e muxlis pirveli nawilis Tanaxmad, mamkvidreblis kreditorebma eqvsi
Tvis ganmavlobaSi im dRidan, rac maTTvis cnobili gaxda samkvidros gaxsnis
Sesaxeb, unda warudginon moTxovna memkvidreebs, romlebmac miiRes samkvid-
ro, moTxovnis vadis dadgomis miuxedavad.

 sakasacio sasamarTlom ganmarta, rom ssk-is 1488-e muxlSi saubaria ara
sasarCelo xandazmulobis, aramed pretenziis wardgenis vadebze, rac gan-
sxvavebuli cnebebia. mocemuli muxliT dadgenili eqvsTviani vada aris
mamkvidreblis kreditorTa mier memkvidreebisaTvis moTxovnis (preten-
ziis) wardgenisa da ara sasamarTloSi sarCelis Setanis vada. amasTan, ga-
saTvaliswinebelia, rom, Tu mamkvidreblis kreditorebma zemoxsenebu-
li vadis dacviT ar warudgines moTxovna memkvidreebs, isini kargaven
moTxovnis uflebas, rac SemdgomSi, sarCelis wardgenis SemTxvevaSi, am
sarCelis dakmayofilebaze uaris Tqmis safuZveli iqneba. sakasacio sa-
samarTlom araerT saqmeze ganmarta, rom ̀ miTiTebuli normiT dadgeni-
lia pretenziis moTxovnis wardgenis vada da ara sasarCelo xandazmulo-
bis vada. sasarCelo xandazmulobis vada gulisxmobs drois monakveTs,
romlis ganmavlobaSic, sasamarTlosaTvis mimarTvis gziT kreditors Se-
uZlia, daikmayofilos moTxovna. am vadis gasvlis Semdeg, movales SeuZ-
lia uari Tqvas kreditoris dakmayofilebaze sasarCelo xandazmulobis
vadaze miTiTebiT. moTxovna ki, rogorc wesi, waredgineba uSualod mxa-
res. sapretenzio vadaSi moTxovnis warudgenloba sasamarTloSi sar-
Celis dakmayofilebaze uaris Tqmis safuZvelia. sapretenzio vadaSi
wardgenili moTxovna ki, SeiZleba ar daakmayofilos sasamarTlom, Tu
gavida sasarCelo xandazmulobis vada da movale miuTiTebs amis Taoba-
ze.148

5.3. 1488-e muxli

kreditoris mier movalis memkvidreebisaTvis moTxovnis wardgenasTan
dakavSirebiT sakasacio sasamarTlom ganmarta, rom:

 msesxeblis memkvidreebisaTvis kreditoris sasargeblod sesxis da ipo-
Tekis xelSekrulebidan gamomdinare davalianebis dakisrebis samarTleb-
rivi safuZvelia ssk-is 1484 muxli. kreditoris mier movalis memkvidree-
bisaTvis aseTi moTxovnis wardgena kanoniT dadgenil vadaSi unda gan-
xorcieldes, rasac ssk-is 1488-e muxli awesrigebs.

 sakasacio sasamarTlom aRniSna, rom praqtikuli mniSvnelobisaa im sa-
kiTxis garkveva, Tu rodidan iwyeba ssk-is 1488.1 muxliT gaTvaliswinebu-
li eqvsTviani vadis aTvla. miTiTebuli norma adgens, rom am vadis aTvla

148 susg #as-570-2020, 5 Tebervali, 2021, ix.: aseve, susg #as-143-136-2010, 7 oqtomberi, 2010.
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iwyeba im dRidan, rac mamkvidreblis kreditorebma Seityves samkvidros
gaxsnis Sesaxeb, Tumca amave normis mixedviT, mamkvidreblis memkvidre-
ebma moTxovna unda warudginon im memkvidreebs, romlebmac miiRes sam-
kvidro.

 moTxovnis wardgenis eqvsTviani vadis aTvlisaTvis mxolod imis codna,
rom samkvidro gaixsna _ sakmarisi araa, mamkvidreblis kreditorebma un-
da icodnen, aseve, im memkvidreTa vinaoba, romlebmac samkvidro miiRes,
raTa maT warudginon moTxovna. kanoni memkvidreebis mier samkvidros mi-
Rebis or gzas adgens, kerZod _ samkvidros faqtobrivi dauflebiT da
notariusisaTvis gancxadebis wardgeniT (ssk-is 1421-e muxli).

 ssk-is 1488-e muxliT dadgenil sapretenzio vadis dacvasTan dakavSire-
biT, sakasacio sasamarTlom aseve ganmarta, rom im mocemulobaSi, rode-
sac ar arsebobs sakanonmdeblo SezRudva, Tu ra gziT ganaxorcielebs
kreditori pretenziis wardgenas, sasamarTloSi sarCelis wardgeniT
am uflebis ganxorcieleba niSnavs memkvidreebis winaSe moTxovnis
(pretenziis) gacxadebas.149

149 susg #as-570-2020, 5 Tebervali, 2021, ix. aseve, susg-ebi: #as-461-435-2014, 30.08.2016, #as-
417-395-2012, 06.04.2012.
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6. samewarmeo samarTali150

6.1. derivatiuli sarCeli151

 derivatiuli sarCelis sagania partnioris mier sazogadoebis inte-
resebis dasacavad, mis nacvlad da mis sasargeblod sarCelis aRZvris
SesaZlebloba

erT-erT saqmeSi, minoritar partniorTa mier aRZrulia derivatiuli sar-
Celi (`mewarmeTa Sesaxeb~ saqarTvelos kanoni Sps-is partnioris sarCelis
uflebas gansazRvravs 46.5. muxliT, sadac saubaria sazogadoebis mier me-
same piris mimarT moTxovnis warudgenlobaze, Tumca, samarTlis doqtri-
naSi es norma farTod ganimarteba da mas korporaciuli sarCelis uflebad
moixsenieben, am sarCelis sagani aris partnioris mier sazogadoebis inte-
resebis dasacavad, mis nacvlad da mis sasargeblod sarCelis aRZvris SesaZ-
lebloba da saxezea partniori, romelic ara sakuTari, aramed sazogadoe-
bis interesebis dacvas isaxavs miznad, derivatiul sarCelTa saxeobas mie-
kuTvneba maT Soris dominanti partnioris mier sazogadoebis interesebis
sawinaaRmdegod sakuTari dominanturi mdgomareobis gamoyenebis winaaR-
mdeg wardgenili moTxovna), romlis mizanic sazogadoebis qonebrivi inte-
resebis dacvaa.

sazogadoebis minoritari partniorebi sadavod xdian sazogadoebis qonebis
gasxvisebis Taobaze xmaTa umravlesobiT miRebul gadawyvetilebas, iseve, ro-
gorc am gadawyvetilebis realizebas. dominantma partniorebma sakuTari Za-
laufleba gamoiyenes sawarmos interesebis sawinaaRmdegod, maT gaasxvises
sazogadoebis sawesdebo kapitalSi arsebuli qoneba, romlis meSveobiTac sa-
zogadoeba axorcielebda sakuTar ekonomikur saqmianobas.

sasamarTlom miuxedavad, sadavo qonebis Sesaxeb miRebuli gadawyvetilebis
baTilad cnobisa, amave qonebis gasxvisebis Semdeg, SemZeni kompania keTil-
sindisierad miiCnia.152

6.2. partnioris garicxva

konkretul davaSi, romelic Seexeba Sps-s partniorobidan piris garic-

150 samewarmeo samarTlis Sesaxeb sasamarTlo praqtikis Taobaze damatebiT ixile: m. axa-
laZe, saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis mier komerciu-
li iuridiuli pirebis monawileobiT ganxilul saqmeTa analizi (2016-2018 wlebi, 2019
wlis pirveli naxevari), 2020, gv. 5, www.supremecourt.ge, uzenaesi sasamarTlos gamoceme-
bi.

151 SeniSvna: rogorc sasamarTlo praqtikaSi, aseve doqtrinaSi aRsaniSnavia terminologiuri
araTanmimdevruloba, kerZod, aRniSnuli sarCeli moixsenieba rogorc derivatiul, ise
derivaciul sarCelad (avt).

152 susg #as-335-2020, 24 marti, 2021.
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xvis marTlzomierebas imis gamo, rom am ukanasknelma ar ganaxorciela
Senatani Sps-s gazrdil sawesdebo kapitalSi, sakasacio sasamarTlom gan-
marta, rom:

 partnioris sazogadoebidan garicxva ukiduresi zomaa. Sesabamisad, ase-
Ti zoma SeiZleba gamoyenebul iqnes mxolod mniSvnelovani safuZvlebis
arsebobisas. partnioris garicxvis mniSvnelovani safuZveli saxezea mxo-
lod im SemTxvevaSi, rodesac sazogadoebam aRar unda iTminos gasaricxi
partnioris korporaciulsamarTlebrivi monawileoba; saxeldobr, ro-
desac misi qceva SeuZlebels xdis an mniSvnelovnad arTulebs sazogado-
ebis miznis miRwevas, rac autanels gaxdida misi sazogadoebis rigebSi
darCenas. saubaria pirovnul Tvisebebsa da urTierTobebze, rogoricaa,
magaliTad, ndobis deficiti, valdebulebebis mZime darRveva, danaSau-
lebrivi saqmianoba, ndobis borotad gamoyeneba da sxva partniorebTan
daZabuli urTierTobebi. sazogadoebidan partnioris garicxvis safuZ-
veli SeiZleba gaxdes ara yvela saxis, aramed imgvari ziani, romelic sa-
warmos saqmianobas uSlis xels grZelvadian perspeqtivaSi da, maSasada-
me, safrTxis qveS ayenebs mis arsebobas. amdenad, sazogadoebidan partni-
oris garicxva unda ganxorcieldes mxolod mniSvnelovani safuZvlis ar-
sebobisas, rodesac saxezea kompaniisaTvis arsebiTi zianis miyeneba, rac
arRvevs ndobas partniorTa Soris da, ris gamoc maTi erToblivi saqmia-
noba SeuZlebeli xdeba.

 urTierToba, romelic gamomdinareobs ara samewarmeo sazogadoebis da-
fuZnebisas partnioris mier Senatanis ganuxorcieleblobidan, aramed
sawesdebo kapitalis gazrdis Sedegad partnioris mier damatebiTi Sena-
tanis Seutanlobidan, gansxvavebul samarTlebriv Sedegs iwvevs partni-
orisaTvis.

 `mewarmeTa Sesaxeb~ saqarTvelos kanonis 46.21 muxli aregulirebs sazo-
gadoebis kapitalis gazrdis SemTxvevaSi Sesabamisi Senatanis Seutanlo-
bisas warmoSobil urTierTobas. aseT dros erT-erTi partnioris mier
damatebiTi Senatanis gadauxdelobam SesaZlebelia, gamoiwvios kapita-
lis gazrdis Semdeg partniorTa wilebis xelaxla gadanawilebis saWiro-
eba, sxva partniorebis mier ganxorcielebuli damatebiTi Senatanebis wi-
lebis proporciulad, Sedegad ki, im partnioris wilis Semcireba, ro-
melsac damatebiTi Senatani ar Seutania.

partnioris garicxvis sakiTxs ̀ mewarmeTa Sesaxeb~ saqarTvelos kanonis 46.21

muxli ar aregulirebs. ̀ mewarmeTa Sesaxeb~ saqarTvelos kanonis me-3 muxlis
me-7 punqti aregulirebs Tavdapirveli SeTanxmebis Sedegad dadgenili Sena-
tanis ganuxorcieleblobis samarTlebriv SemTxvevas. sawarmos registra-
ciis Semdgom kapitalis gazrda ver gaxdeba partnioris garicxvis safuZ-
veli. aRniSnulis sawinaaRmdegod kanonis zemoxsenebuli danawesis ganmar-
teba waaxalisebs samewarmeo sazogadoebidan partniorTa aramarTlzomie-
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rad garicxvas da xels Seuwyobs am kuTxiT, arastabiluri samewarmeo gare-
mos Seqmnas.153

 sxva analogiur saqmeSi, sakasacio sasamarTlom ganmarta, rom sazoga-
doebidan partnioris garicxvis safuZvelia aRniSnulis Taobaze sazo-
gadoebis mier miRebuli gadawyvetileba da sazogadoebis sarCelis sa-
fuZvelze miRebuli sasamarTlo gadawyvetileba. garicxva iwvevs garic-
xuli partnioris sakuTrebis uflebis dakargvas wilze, ris gamoc sakuT-
rebis uflebis amgvari SezRudvis konstituciuroba moiTxovs, rom par-
tniori sazogadoebidan sasamarTlos gadawyvetilebis safuZvelze gai-
ricxos. Sesabamisad, partniorTa krebis gadawyvetilebis Sedegad wilis
CamorTmevis avtomaturi samarTlebrivi Sedegi ar dgeba da arc sazoga-
doebis saregistracio monacemebSi cvlilebis safuZveli ar aris. dam-
kvidrebuli sasamarTlo praqtikis Tanaxmadac, swored sasamarTlos mi-
er miRebuli gadawyvetilebis Semdeg miiCneva partniori garicxulad sa-
zogadoebidan.

 Senatanis ganxorcieleba partnioris ZiriTadi movaleobaa, romlis Se-
usrulebloba kapitalur sazogadoebaSi SesaZloa, wilis dakargviTa da
sazogadoebidan partnioris garicxviT dasruldes. amasTan, mniSvnelo-
vania, rom sawarmoSi wilze sakuTrebis ufleba konvenciiT dacul sakuT-
rebis uflebis farglebSi eqceva (Bramelidand Malmstrom v. Sweden, ganacxadis
#. 8588/79, 1982). sakuTrebis uflebis SezRudva ki, mxolod kanoniT pir-
dapir gaTvaliswinebul SemTxvevebSia SesaZlebeli.154

 `mewarmeTa Sesaxeb~ axali kanoni (miRebis TariRi 02.08.2021, amoqmedebis
TariRi 04.08.2021) damatebiT Senatans savaldebulo da nebayoflobiT Se-
natanebad yofs da partnioris sazogadoebidan garicxvis winapirobad
mxolod savaldebulo damatebiTi Senatanis Seutanlobas ganixilavs. Ta-
vis mxriv, damatebiTi Senatani savaldebuloa, Tu wesdeba iTvaliswinebs
partniorTa gadawyvetilebis Tanaxmad partniorebis mier damatebiTi Se-
natanis fuladi saxiT ganxorcielebis valdebulebas da adgens, romel
wils exeba damatebiTi Senatanis ganxorcielebis valdebuleba. aseT Sem-
TxvevaSi wesdeba unda gansazRvravdes damatebiTi Senatanis maqsimalur
odenobas (muxli 140).

mxaris pretenziis sawinaaRmdegod, rom ̀ mewarmeTa Sesaxeb~ saqarTvelos ka-
nonis 46.21 muxliT sasamarTlos unda daedgina partniorTa wilebis axali
Tanafardoba, palatam ganmarta, rom norma wilebis axali Tanafardobis

153 susg #as-324-2021, 29 ivnisi, 2021, ix.: aseve susg-ebi: #as-as-1203-2018, 25.04.2019, #as-812-
1099-2009, 09.11.2009.

154 susg #as-937-2020, 1 dekemberi, 2021, aseve ix.: susg-ebi: #as-1060-1090-2011, 21 ivlisi,
2011, #as-556-939-06, 13 marti, 2007, #as-614-951-07, 12 oqtomberi, 2007, susg # 3k/303-01,
9 marti, 2001, aseve, Sdr. “mewarmeTa Sesaxeb~ kanonis Taobaze mosamarTleTa samuSao Sex-
vedris Sedegad miRebuli rekomendaciebi da masalebi, Tb. 2009.
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dadgenis ̀ SesaZleblobas~ iTvaliswinebs, rac imas gulisxmobs, rom par-
tniorTa wilebis xelaxali procentuli gadanawileba damatebiTi Sena-
tanis Seutanlobis avtomaturi Sedegi ar aris, is partniorTa diskreci-
as ganekuTvneba.155

6.3. direqtoris warmomadgenlobiTi uflebamosilebis
SezRudva

`mewarmeTa Sesaxeb~ saqarTvelos kanonis me-9 muxlis me-4 punqtis konstitu-
ciurobaze msjelobisas, saqarTvelos sakonstitucio sasamarTlom gan-
marta, rom:

 garigeba, romelic dadebulia sawarmos xelmZRvanelis/warmomadgen-
lis monawileobiT, rogorc wesi, unda gaTanabrdes warmomadgenlis
uflebamosilebis farglebSi dadebul garigebasTan. keTilsindisi-
er kontrahents ar SeiZleba daekisros valdebuleba, gaerkves, mar-
Tlac aqvs Tu ara warmomadgenels konkretuli garigebis dadebis uf-
lebamosileba. amgvarad, samoqalaqo brunvis interesebidan gamom-
dinare, keTilsindisieri kontrahentis interesebis dacvis mizniT,
sanam sapirispiro dadasturdeba, unda arsebobdes prezumfcia, rom
kontrahentma ar icoda SezRuduli uflebamosilebis Sesaxeb. miuxe-
davad imisa, rom kanonmdebloba SesaZleblobas aZlevs mewarmes, samewar-
meo reestris amonawerSi miuTiTos xelmZRvaneli piris uflebamosile-
bis SezRudvis Sesaxeb, mxolod amonaweri ar aris sakmarisi warmomadgen-
lis uflebamosilebis farglebis dasadgenad. mewarmis gadawyvetilebiT
xelmZRvanelis/warmomadgenelis uflebamosileba SeiZleba SeizRudos
zogadad (magaliTad, garigebis sagnis an misi moculobis mixedviT) an kon-
kretul garigebasTan mimarTebiT. im SemTxvevaSic ki, Tu amonaweri ar
Seicavs informacias warmomadgenlis uflebamosilebis SezRudvis Sesa-
xeb, xelmZRvanelis/warmomadgenelis uflebamosileba SeiZleba zogadad,
SezRuduli iyos wesdebiT an sawarmos (partniorebis) gadawyvetilebiT
konkretul garigebasTan mimarTebiT. Sesabamisad, uflebamosilebis
farglebis Semowmebis mizniT, kontrahenti iZulebuli iqneba, gaerkves
sawarmos Sida procedurul sakiTxebSi da uflebamosilebebis ganawile-
baSi, Seiswavlos sawarmos wesdeba an sawarmodan gamoiTxovos rwmuneba,
cnoba, rom warmomadgeneli uflebamosilia, dados konkretuli garige-
ba. samewarmeo reestris amonawerSi an sawarmos wesdebaSi mocemuli in-
formacia warmomadgenlis uflebamosilebis SezRudvis Taobaze da is
faqti, rom wesdeba samewarmeo reestrSi registraciis saSualebiT saja-
rod aris xelmisawvdomi, damoukideblad ar gulisxmobs, rom kontrahen-
tma ̀ icoda~ uflebamosilebis SezRudvis Sesaxeb. marTalia, kanonmdeb-

155 susg #as-93-2021, 29 noemberi, 2021.
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loba SesaZleblobas aZlevs mewarmes, xelmZRvaneli/warmomadgeneli pi-
ris uflebamosilebis SezRudvis Sesaxeb miRebuli gadawyvetileba gaxa-
dos sajaro (samewarmeo reestrSi gakeTebuli Canaweris an sakuTari wes-
debis sajarod gamoqveynebis gziT), magram warmomadgenlis SezRuduli
uflebamosilebis Sesaxeb ̀ codna,~ romelic Semdgom SesaZloa garigebis
baTilobis safuZveli gaxdes, gulisxmobs ara informaciis xelmisawvdo-
mobas, aramed kontrahentis mier informaciis faqtobriv flobas, gari-
gebis dadebis momentisTvis kontrahentis xelT arsebul informacias.
norma ar gulisxmobs SemTxvevebs, rodesac kontrahents ̀ SeeZlo scod-
noda~ uflebamosilebis SezRudvis Sesaxeb. sadavo normaSi sityva ̀ ico-
da~ miemarTeba iseT SemTxvevebs, rodesac kontrahenti informirebuli
iyo uflebamosilebis SezRudvis Sesaxeb. magaliTisTvis, aq SesaZloa mo-
azrebuli iyos iseTi SemTxveva, rodesac kontrahents uSualod mewar-
misgan (misi partniorebisgan) aqvs miRebuli Setyobineba/informacia xel-
mZRvanelis/warmomadgenlis uflebamosilebis SezRudvis Sesaxeb. Tu am-
gvari Setyobinebis miuxedavad, kontrahenti mainc dadebs garigebas, ase-
Ti garigeba SeiZleba baTilad iqnes cnobili.156

saqmeSi, romelSic sawarmom sadavo gaxada misi mxridan nasyidobis xel-
Sekrulebaze xelmomweri direqtoris warmomadgenlobiTi uflebamosi-
leba, sakasacio sasamarTlom ganmarta, rom:

 warmomadgenlobiTi uflebamosileba korporaciuli samarTliT mo-
wesrigebul urTierTobebSi kanonismieri prezumfciaa _ sawarmos xel-
mZRvanelobasa da warmomadgenlobaze uflebamosili piri _ direqtori
samewarmeo pirTa reestrSi registrirebuli piria da aRniSnuli sadavo
periodSi moqmedi ̀ mewarmeTa Sesaxeb~ saqarTvelos kanonis me-5 muxlis
pirveli nawilis ̀ T~ punqtis (sawarmos registraciis moTxovnis SemTxve-
vaSi maregistrirebel organos unda waredginos sawarmos yvela partni-
oris mier xelmowerili da saTanado wesiT damowmebuli saregistracio
ganacxadi, romelic imavdroulad aris partniorTa SeTanxmebis nawili
da romelSic unda mieTiTos sawarmos xelmZRvanelobasa da warmomadgen-
lobaze uflebamosili piris (pirebis) saxeli da gvari, sacxovrebeli ad-
gilis misamarTi da piradi nomeri, aseve uflebamosilebis vada) da me-9
muxlis pirveli (saaqcio sazogadoebaSi xelmZRvanelobis ufleba aqvT
direqtorebs, Tu wesdebiT (partniorTa SeTanxmebiT) sxva ram ar aris gaT-
valiswinebuli), me-2 (xelmZRvanelobis uflebamosileba gulisxmobs uf-
lebamosilebis farglebSi sawarmos saxeliT gadawyvetilebebis miRebas,
xolo warmomadgenlobiTi uflebamosileba gulisxmobs sawarmos saxeliT
gamosvlas mesame pirebTan urTierTobaSi) da me-3 punqtebidan (xelmZRva-

156 susg #as-1231-2021, 5 aprili, 2022, ix.: aseve susg-ebi: #as-569-2020, 2 ivnisi, 2021, #as-197-
2020, 16 oqtomberi, 2020, #as-197-2020, 29 noemberi, 2019, ix.: saqarTvelos sakonstitucio
sasamarTlos gadawyvetileba ̀ Sps ̀ metalinvesti~ saqarTvelos parlamentis winaaRmdeg~,
#1/1/543, 29 ianvari, 2014.
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nelobis uflebamosileba gulisxmobs warmomadgenlobiT uflebamosile-
basac, Tu partniorTa SeTanxmebiT (wesdebiT) sxva ram ar aris gaTvalis-
winebuli) gamomdinareobs.

 im pirobebSi, rodesac mopasuxe kompaniis romelime direqtoris uf-
lebamosilebis raime formiT SezRudvis Taobaze raime saxis Canawers/
SeniSvnas kompaniis amonaweri ar Seicavda, mosarCeles ar hqonda in-
formacia Sesabamisi Canaweris arsebobis Taobaze; amasTan, mosarCe-
le ar iyo valdebuli moeZebna mopasuxis sadamfuZneblo dokumen-
tebSi arsebuli informacia direqtoris uflebamosilebis raime for-
miT SezRudvis Taobaze da sapirispiros dadasturebamde, unda arse-
bobdes prezumfcia, rom kontrahentma ar icoda SezRuduli ufleba-
mosilebis Sesaxeb.

 sadavo periodSi moqmedi ̀ mewarmeTa Sesaxeb~ saqarTvelos kanonis me 9
muxlis me-4 punqtis Tanaxmad, warmodgenil mewarme subieqts garigebis
baTilobis Taobaze maSin SeuZlia ganacxados, Tu xelSekrulebis dade-
bisas kontrahentisaTvis cnobili iyo mewarme subieqtis xelmZRvanelo-
bis uflebamosilebis SezRudvis Sesaxeb.

 `mewarmeTa Sesaxeb~ saqarTvelos kanonis me-9 muxlis me-4 punqtis danawe-
si mewarme subieqtisaTvis warmoadgens samarTlebriv meqanizms, daicvas
sakuTreba misi nebis sawinaaRmdegod gankargvisagan, Tumca igi xelmZRva-
nelobis uflebamosilebaSezRuduli direqtoris mier garigebis dade-
bisas, yovelTvis ar warmouSobs sawarmos garigebis baTilobis moTxov-
nis uflebas. sakonstitucio sasamarTlom Secilebis uflebis warmoSo-
bas erTi winapiroba daukavSira, kerZod, mewarme subieqtma ara marto is
unda daamtkicos, rom misTvis garigebis Sesaxeb ar iyo cnobili, aramed
isic, rom sawarmos saqmianobaze saTanado kontrols axorcielebda da
miuxedavad amisa, ar iyo informirebuli _ ̀ sawarmoSi zedamxedvelobis
meqanizmebis ararseboba an sawarmos saqmianobaSi mewarmis (partniore-
bis) arasaTanado CarTuloba unda gamoricxavdes mesame pirisaTvis pre-
tenziis wayenebis moTxovnis uflebas.~157

 saqarTvelos sakonstitucio sasamarTlom 2014 wlis 29 ianvris #1/1/
543 gadawyvetilebiT aseve, ganmarta, rom ̀ mewarme subieqtTan garige-
bis dadeba mudmivad ar unda iyos dakavSirebuli riskTan, rom direqto-
ris uflebamosileba SesaZloa SezRuduli aRmoCndes. mesame piri, rome-
lic Sedis sawarmosTan samoqalaqosamarTlebriv urTierTobaSi, ar aris
valdebuli, Seamowmos sawarmos Sidakorporaciuli dokumentebi. mesame
pirebs unda SeeZloT damatebiTi Semowmebebisa da dokumentaciis moZie-
bis gareSe miiCnion, rom sawarmos direqtori uflebamosilia, dados ga-
rigeba sawarmos saxeliT. SeuZlebeli iqneboda efeqtiani samoqalaqo

157 susg #as-1172-2021, 10 ivnisi, 2022, ix. aseve #as-653-620-2014, 24.09.2015.
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brunvis arseboba, Tu yvela kontrahents movTxovdiT garkveuliyvnen
konkretuli sawarmos Sida procedurebSi da sawarmos organoebs Soris
uflebamosilebebis gamijvnaSi. aseTi midgoma daabrkolebda garigebe-
bis martivad da efeqtianad dadebis SesaZleblobas da mniSvnelovnad gaz-
rdida mxareebis tranzaqciul xarjebs.~158

 konkretul davaSi, romelSic sasarCelo moTxovnas kompaniis direqto-
ris sasamarTlos mier daniSvna warmoadgenda, sakasacio palatam ganmar-
ta, rom darRveuli uflebis aRdgenis mizniT, sasamarTloSi mxaris mi-
marTvis ufleba yovelTvis materialuri samarTlidan gamomdinareobs
da igi samarTlis konkretul normas unda emyarebodes, gansxvavebiT zo-
gad samoqalaqo uflebis darRvevaze msjelobisa, samewarmeo davis gan-
xilvisas, erTmaneTisgan unda gaimijnos sasamarTlos kompetencia, Sea-
fasos samewarmeo gadawyvetilebis kanoniereba da Tavad sawarmos avto-
nomiuri uflebebi.

 sakasacio palatam ganmarta, rom xsenebul moTxovnas ar gaaCnia materi-
aluri safuZveli, ramdenadac ̀ mewarmeTa Sesaxeb~ saqarTvelos kanonis
91 muxlis me-6 punqtis ̀ e~ qvepunqtis Tanaxmad, xsenebuli sakiTxi ara sa-
samarTlos, aramed _ kompaniis partniorTa saerTo krebis mier misaRebi
gadawyvetilebaa da igi avtonomiurobiT xasiaTdeba. amasTanave, udavoa,
rom amave kanonis 46-e muxlis pirveli punqtiT kompaniis dafuZnebisas
partniorebma sakuTari wili 50-50%-iT gansazRvres, Sesabamisad, Tavad-
ve gaxdnen gadawyvetilebis miRebaunarianobis riskebis matarebeli da
mogvianebiT warmoSobili uTanxmoebis gamo, sawarmos nacvlad avtono-
miuri gadawyvetilebis miRebis moTxovniT isini sasamarTlos veRar mo-
marTaven (wilTa Tanabari odenobiT gansazRvrisas avtonomiuri gadaw-
yvetilebis sasamarTlos mier miRebis dauSveblobis sakiTxze, mravalTa
Soris ix.: susg #as-1141-2018, 30 noemberi, 2018 weli).159

6.4. direqtoris pasuxismgebloba, fiduciuri
valdebuleba, zianis anazRaureba, derivaciuli
sarCeli

 `mewarmeTa Sesaxeb~ saqarTvelos kanonis 9.4 muxlis Tanaxmad, direqto-
rebi sazogadoebas warmoadgenen mesame pirebTan samarTlebriv urTier-
TobaSi. warmomadgenlobiTi uflebamosileba mesame pirebTan urTier-
TobaSi ar SeiZleba SeizRudos. aRniSnuli normis Tanaxmad, sawarmos di-
reqtors eniWeba uflebamosileba sazogadoebis saxeliT dados garige-

158 susg #as-559-2019, 04 dekemberi, 2019, ix.: saqarTvelos sakonstitucio sasamarTlos ga-
dawyvetileba #1/1/543 `Sps `metalinvesti~ saqarTvelos parlamentis winaaRmdeg~, 2014
wlis 29 ianvari.

159 susg #as-285-2019, 26 Tebervali, 2021.
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bebi. im SemTxvevaSi, Tu direqtoris mier sazogadoebis interesebis sawi-
naaRmdegod dadebul iqna garigeba, romelmac garkveuli ziani miayena
sazogadoebas, amoqmeddeba ̀ mewarmeTa Sesaxeb~ kanonis 9.7 muxliT dawe-
sebuli norma sazogadoebis winaSe direqtoris pasuxismgeblobis Sesa-
xeb. gare urTierTobebSi, anu mesame pirebTan urTierTobebSi gamgeoba
da direqtorati SeuzRudavia da arc SeiZleba SeizRudos Tavis warmo-
madgenlobiT uflebebSi. sazogadoebis SigniT, anu sazogadoebasTan ur-
TierTobaSi ki, igi valdebulia moqmedebdes Tavisi uflebamosilebis
farglebSi, e.i. im farglebSi, romlebic dawesebulia kanoniT, wesdebiT
an masTan dadebuli xelSekrulebiT. direqtoris mier sazogadoebis wi-
naSe Tavisi movaleobebis darRveva gavlenas ver moaxdens mesame pir-
Ta uflebebze da is ar iwvevs maTTan dadebuli garigebebis baTilo-
bas.

erT-erT saqmeze sakasacio palatam miuTiTa, rom ̀ mewarmeTa Sesaxeb~ saqar-
Tvelos kanonis 9.1 muxlis mixedviT, Sps-Si xelmZRvanelobis ufleba aqvT di-
reqtorebs, Tu wesdebiT (partniorTa SeTanxmebiT) sxva ram ar aris gaTva-
liswinebuli. 9.2 muxlis mixedviT ki, xelmZRvanelobis uflebamosileba gu-
lisxmobs uflebamosilebis farglebSi sawarmos saxeliT gadawyvetilebebis
miRebas, xolo warmomadgenlobiTi uflebamosileba gulisxmobs sawarmos sa-
xeliT gamosvlas mesame pirebTan urTierTobaSi. xolo Tu mesame piris Tan-
xmoba xelSekrulebis an sxva valdebulebiT samarTlebrivi instrumentis meS-
veobiTaa gaTvaliswinebuli, amgvari Tanxmobis gareSe dadebuli garigebis
namdviloba kontrahentis keTilsindisierebazea damokidebuli, anu im gare-
moebaze, icoda Tu ara man garigebis dadebisas misi xelSemkvreli mxaris uf-
lebamosilebis SezRudvis Taobaze. iuridiuli piris SemTxvevaSi, amgvari
SezRudva registrirebuli unda iyos kanoniT dadgenili wesiT, an mesame pir-
ma, romlis Tanxmobis gareSec daido garigeba, unda daamtkicos, rom xelSem-
kvreli mxareebi arakeTilsindisierad moqmedebdnen da Tanxmobis aucileb-
lobis Taobaze maTTvis cnobili iyo. am normis sworad ganmarteba ki, same-
warmeo subieqtebTan mimarTebiT umniSvnelovanesia, vinaidan, konkretul sa-
zogadoebas Tavisi wesdebiT SeuZlia daawesos saerTo krebis an sameTvalyu-
reo sabWos an yvela partnioris Tanxmobis aucilebloba iseT sakiTxebzec,
romlebzec kanoniT aseTi Tanxmoba saWiro ar aris. mesame pirebisaTvis am-
gvar SezRudvas Zala mxolod maSin aqvs, Tu igi samewarmeo reestrSi iqneba
registrirebuli.

 `mewarmeTa Sesaxeb~ saqarTvelos kanonis 9.1 punqtSi dasaxelebul pirebs
da sameTvalyureo sabWos wevrebs sazogadoebis mimarT gaaCniaT fidu-
ciuri movaleobebi, erTi mxriv, sazogadoebis saqmeebs gauZRvnen keTil-
sindisierad, kerZod, zrunavdnen ise, rogorc zrunavs analogiur Ta-
namdebobaze da analogiur pirobebSi myofi Cveulebrivi, saRad moazrovne
piri da moqmedebdnen im rwmeniT, rom maTi es moqmedeba yvelaze xelsay-
relia sazogadoebisaTvis, xolo meore mxriv, piradi sargeblis miRebis
mizniT ar gamoiyenon sazogadoebis saqmianobasTan dakavSirebuli infor-
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macia, romelic maTTvis cnobili gaxda TavianTi movaleobis Sesrulebis
an Tanamdebobrivi mdgomareobis gamo.

 kanonmdeblobis Tanaxmad, aqcioners (am uflebiT umetesad swored um-
ciresobaSi myofi aqcionerebi sargebloben), agreTve, sazogadoebis par-
tniorebs ufleba aqvT gaakontrolon direqtoris saqmianoba. SeiZleba
iTqvas, rom ̀ derivaciuli~ sarCeli korporaciuli marTvis amocanebis
ganxorcielebis miznebsac emsaxureba. korporaciulsamarTlebriv kon-
teqstSi xelmZRvaneli (direqtori) sawarmos da ara misi aqcionerebis/
partniorebis mindobili piri _ misi fiduciaria. aqcionerebis/partni-
orebis urTierToba ki ganpirobebulia swored ̀ sawarmos saukeTeso in-
teresiT,~ vinaidan swored aqcioneria/partnioria sawarmos warmatebis
mTavari mosurne da misi mTavari mosargeble (beneficiari) (ix.: g. juRe-
li, direqtorTa pasuxismgebloba kreditorebis winaSe axali sasamarTlo
praqtikis SedarebiT samarTlebrivi mimoxilva. Jurnali ̀ qarTuli biz-
nes samarTlis mimoxilva;~ agreTve, Emanuel S., Emanuel L., Corporations, Aspen
Publishers Online, New York, 2009, 46-78; Modern Company Law for a Competitive
Economy Final Report (London: DTI, 2001), paras. 6.19-6.40, Shareholder Liti-
gation: Common Law, 212-249). derivaciul (arapirdapir) sarCels uwodeben
aqcioneris/partnioris mier inicirebul moTxovnas, romelsac igi warad-
gens korporaciis sasargeblod da korporaciis xelmZRvanelTa winaaR-
mdeg. korporaciuli marTvis principebiT sarCelis wardgenis SesaZleb-
lobis aRiareba warmoadgens investorTa rwmenis gazrdis safuZvels da
aRiqmeba aqcionerTa uflebebis dacvis realur meqanizmad, rac zogadad,
korporaciul marTvaSi mcire aqcionerTa/minoritar partniorTa Car-
Tulobas uzrunvelyofs da efeqturi korporaciuli marTvis modelis
Camoyalibebazec aisaxeba (ix.: s. maWavariani sad. disertacia: korpora-
ciuli jgufebis marTva germaniasa da amerikis SeerTebul StatebSi da
marTvis principebis integracia qarTul kerZo samarTalSi,~ Tb., 2015,
gv. 143-144).

 sawarmos xelmZRvanelobaze uflebamosili piris (direqtori) mova-
leobebi sam nawilad SeiZleba daiyos: a) gulmodgineba, b) erTguleba
da g) keTilsindisiereba. gulmodginebis movaleoba gulisxmobs, direq-
toris mier iseTi gadawyvetilebebis miRebas, romelsac miiRebda analo-
giur Tanamdebobaze da analogiur pirobebSi myofi Cveulebrivi saRad
moazrovne piri. erTgulebis movaleoba moicavs korporaciis saukeTeso
interesebidan gamomdinare gadawyvetilebis miRebas. keTilsindisiere-
ba gulisxmobs samoqalaqo brunvis monawileTa moqmedebas pasuxismgeb-
lobiT da erTmaneTis uflebebisadmi pativiscemiT mopyrobas. keTilsin-
disiereba rogorc normatiuli, ise subieqturi nebis ganmartebis in-
strumentia. mis safuZvelze aRmoifxvreba rogorc kanonis, ise xelSek-
rulebis xarvezi. direqtors gonivrulad unda swamdes, rom moqmedebs
korporaciis saukeTeso interesebidan gamomdinare. fiduciuri movale-
obis safuZveli, keTilsindisierebis zogadi standartia (ix.: damatebiT:
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l. Wanturia, korporaciuli marTva da xelmZRvanelTa pasuxismgebloba
sakorporacio samarTalSi, Tb., 2006, 202-203, 256, 302, 384-386, 405-407; d.
maisuraZe, samewarmeo gansjis wesi sakorporacio samarTalSi, sakorpo-
racio samarTlis krebuli I, red. i. burduli, Tb., 2011, 113 117. i. burdu-
li, n. zubitaSvili, samoqalaqo kodeqsis komentari, wigni I, muxli 37, ve-
li 5-6, Tb., 2017).

Tanamedrove sakorporacio samarTalSi didi mniSvneloba eniWeba ̀ same-
warmeo gansjis wess~ anu moqmedebs prezumfcia, rom gadawyvetilebis mi-
Rebisas sawarmos direqtorebi moqmedebdnen korporaciis saukeTeso in-
teresebidan gamomdinare, keTilsindisierebisa da informirebulobis
principis dacviT. Sesabamisad, direqtorebis winaaRmdeg sarCelis Seta-
nis SemTxvevaSi, mosarCele mxare valdebulia, gadalaxos aRniSnuli pre-
zumfcia.

 derivaciuli sarCeli warmoadgens direqtorTa korporaciuli angariS-
valdebulebis meqanizms. derivaciuli sarCeli uzrunvelyofs, rom di-
reqtoris aramarTlzomieri qmedebiT gamowveuli ziani anazRaurebuli
iqneba kompaniisaTvis kompaniis saxeliT moqmedi aqcioneris (partnio-
ris) mier sasamarTlosaTvis mimarTvis gziT. aseTi sarCeli erTgvari pre-
venciaa direqtoris mxridan gadacdomis sawinaaRmdegod, rodesac mas
gaazrebuli aqvs, rom aqcioneri (partniori) uflebamosilia direqto-
ratis gverdis avliT damoukideblad aRZras sarCeli kompaniis saxeliT
da moiTxovos zianis anazRaureba. derivaciuli sarCelis aRZvra unda
moxdes yoveli konkretuli saqmis garemoebebis gaTvaliswinebiT (case-by-
case).160

erT-erT saqmeSi, romelSic davis sagans kompaniis mimarT fiduciuri mova-
leobis (konkretulad ̀ zrunvis movaleobis~) darRvevisaTvis yofili direq-
toris pasuxismgebloba warmoadgenda, sakasacio sasamarTlom ganmarta,
rom:

 kompaniis winaSe direqtoris piradi pasuxismgeblobis samarTlebrivi sa-
fuZvelia `mewarmeTa Sesaxeb~ saqarTvelos kanonis (davis warmoSobis
dros moqmedi) me-9 muxlis me-6 punqti [direqtorebi sazogadoebis saqme-
ebs unda gauZRvnen keTilsindisierad, kerZod, zrunavdnen ise, rogorc
zrunavs analogiur Tanamdebobaze da analogiur pirobebSi myofi Cveu-
lebrivi, saRad moazrovne piri da moqmedebdnen im rwmeniT, rom maTi es
moqmedeba yvelaze xelsayrelia sazogadoebisaTvis. Tu isini ar Seasru-
leben am movaleobas, sazogadoebis winaSe warmoSobili zianisTvis pasuxs
ageben solidarulad, mTeli Tavisi qonebiT, pirdapir da uSualod], sa-
qarTvelos samoqalaqo kodeqsis 394-e muxlis pirveli nawili [movalis
mier valdebulebis darRvevisas kreditors SeuZlia moiTxovos amiT ga-

160 susg #as-559-2019, 04 dekemberi, 2019, aseve, #as-898-848-2015, 09 marti, 2016.



147www.supremecourt.ge

mowveuli zianis anazRaureba] da 408-e muxlis pirveli nawili [im pirma,
romelic valdebulia aanazRauros ziani, unda aRadginos is mdgomareo-
ba, romelic iarsebebda, rom ar damdgariyo anazRaurebis mavaldebule-
beli garemoeba].

 sakasacio sasamarTlom direqtoris pasuxismgeblobis Sesaxeb mniS-
vnelovan gadawyvetilebebSi ganmarta, rom ̀ mewarmeTa Sesaxeb~ saqar-
Tvelos kanonis (davis warmoSobis dros moqmedi) me-9 muxlis me-6 punqtis
Sesabamisad, kompaniis direqtors akisria gansakuTrebuli movaleobebi
kompaniis winaSe, romlebsac fiduciuri movaleobebi ewodeba da romle-
bic, sxvasTan erTad, moicavs direqtoris movaleobas sazogadoebis saq-
meebs gauZRves keTilsindisierad, kerZod, zrunavdes ise, rogorc zru-
navs analogiur Tanamdebobaze da analogiur pirobebSi myofi Cveuleb-
rivi, saRad moazrovne piri da moqmedebdes im rwmeniT, rom misi es moqme-
deba yvelaze xelsayrelia sazogadoebisaTvis (`zrunvis movaleoba~). aR-
niSnuli movaleobis Seusruleblobis SemTxvevaSi, direqtori sazogado-
ebis winaSe warmoSobili zianisTvis pasuxs agebs solidarulad, mTeli
Tavisi qonebiT, pirdapir da uSualod.

 zrunvis movaleobis darRvevis Sesaxeb sarCelis ganxilvisas direqtors
sawarmosTvis zianis momtani gadawyvetilebis gamo pasuxismgeblo-
bisgan icavs ̀ biznes gadawyvetilebis marTebulobis~ prezumfcia, ro-
melic warmoadgens daSvebas, rom gadawyvetilebis miRebisas kompa-
niis direqtori iyo saTanadod informirebuli da moqmedebda keTil-
sindisierad, im rwmeniT, rom ganxorcielebuli moqmedeba kompaniis
saukeTeso interesebSi iyo. aseT saqmeebSi mosarCeles ekisreba zemoaR-
niSnuli daSvebis gabaTilebis tvirTi, radgan sasamarTlos ar SeuZlia
eWvi Seitanos direqtoris gadawyvetilebis sisworeSi, Tu is raciona-
luri procesis Sedegad iqna miRebuli da direqtori yvela mniSvnelovan
da gonivrulad xelmisawvdom informacias flobda.

 sakasacio sasamarTlom araerT saqmeSi ganmarta, rom zrunvis movaleoba
moiTxovs direqtorisagan, miiRos iseTi gadawyvetilebebi, romlebic ga-
moiwvevs kompaniis mogebis gazrdas. aRniSnuli gadawyvetilebebi SeiZ-
leba iyos maRali riskis matarebelic da mcdaric, Tumca ̀ biznes gadaw-
yvetilebis marTebulobis~ prezumfciidan gamomdinare, Tu xelmZRvane-
li keTilgonierebis farglebSi moqmedebs im rwmeniT, rom misi gadawyve-
tileba miRebulia sazogadoebis saukeTeso interesebis dacvis mizniT
da am gadawyvetilebis miRebisas igi informirebuli iyo im zomiT, rac
mas mocemul viTarebaSi sakmarisad miaCnda, am gadawyvetilebis Sedegi-
saTvis kompaniis direqtori daculia piradi pasuxismgeblobisagan.

 prezumfcia direqtoris mier miRebuli gadawyvetilebis marTebulobis
Sesaxeb (`samewarmeo gadawyvetilebis Tavisuflebis~ wesi), moqmedebs mxo-
lod oTxi kumulaciuri winapirobis arsebobisas:
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direqtorma unda miiRos gadawyvetileba (unda imoqmedos). iseT SemTxvevaSi,
roca direqtorma gamoiCina umoqmedoba da ar miiRo gadawyvetileba, igi ver
iqneba daculi ̀ samewarmeo gadawyvetilebis Tavisuflebis~ wesiT (aRniSnulSi
ar igulisxmeba SemTxveva, rodesac umoqmedoba TavisTavad, miRebuli gadaw-
yvetilebis Sedegia, anu miRebulia gadawyvetileba moqmedebisagan Tavis Se-
kavebis Sesaxeb);

gadawyvetilebis miRebamde direqtorma unda miiRos informacia, romelic
Cveulebrivi, saRad moazrovne adamianisaTvis sakmarisia arsebul garemoe-
bebSi konkretuli gadawyvetilebis misaRebad, anu gadawyvetilebis miRebis
procesi unda akmayofilebdes keTilgonivrulobis standarts;

gadawyvetileba miRebul unda iqnes keTilsindisierad. es moTxovna ar iT-
vleba dakmayofilebulad, Tu sxva garemoebebTan erTad, direqtorisTvis
cnobilia, rom igi iRebs kanonsawinaaRmdego gadawyvetilebas;

direqtors ar unda hqondes piradi daintereseba.

Tu dasaxelebuli oTxi pirobidan romelime ar aris dakmayofilebuli, maSin
prezumfcia ver amoqmeddeba.

 mtkicebis tvirTis ganawilebis TvalsazrisiT, ̀ biznes gadawyvetile-
bis marTebulobis~ prezumfciis arseboba Tavdapirveli mtkicebis
tvirTs mosarCeles akisrebs, romelmac unda miuTiTos oTxi kumula-
ciuri winapirobidan erT-erTis (an ramdenimes) ararsebobaze. Tu mosar-
Cele aRniSnuls daadasturebs, maSin prezumfcia qarwyldeba, ris Sede-
gadac mtkicebis tvirTi gadadis mopasuxe direqtorze, romelmac unda
amtkicos, rom misi moqmedeba/gadawyvetileba yvelaze xelsayreli iyo
sazogadoebisaTvis.161

6.5. partnioris ufleba informaciaze

 `mewarmeTa Sesaxeb~ saqarTvelos kanoni (sadavo samarTalurTierTobis
warmoSobis periodisTvis moqmedi redaqcia) aRiarebs partnioris ufle-
bas, informirebuli iyos sazogadoebis saqmianobis Taobaze da daubrko-
leblad miiRos nebismieri informacia, romelic am saqmianobis Sedegs
ukavSirdeba. mewarme subieqtis (am SemTxvevaSi, sawarmos partnioris) am-
gvari moTxovnis damfuZnebeli norma am kanonis 3.10 muxlia (yovel par-
tniors aqvs wliuri angariSis aslisa da sazogadoebis yvela publikaci-
is miRebis ufleba. garda amisa, mas ufleba aqvs, Seamowmos wliuri anga-
riSis siswore da am mizniT gaecnos sazogadoebis dokumentacias uSua-

161 susg #as-1436-2020, 31 maisi, 2022, ix.: aseve susg-ebi: #as-370-344-2017, 18 aprili, 2019,
#as-766-766-2018, 10 ivnisi, 2019, #as-1307-1245-2014, 06 maisi, 2015, #as-1158-1104-2014, 06
maisi, 2015.
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lod an auditoris meSveobiT da sawarmos organoebs mosTxovos ganmar-
tebebi wliuri angariSis wardgenis Semdeg, magram am angariSis damtkice-
bamde. Tu aRmoCndeba, rom angariSSi arsebiTi Secdomaa, am angariSis Se-
mowmebis xarjebi ekisreba sawarmos. kontrolisa da Semowmebis es ufle-
bebi SeiZleba SeizRudos mxolod kanoniT, gafarToeba ki SesaZlebelia
wesdebiT), xolo 46.4 muxliT (direqtorebma partnioris moTxovnis sa-
fuZvelze dauyovnebliv unda miawodon mas informacia sazogadoebis saq-
mianobis Sesaxeb da neba darTon, gaecnos sazogadoebis wignebsa da Cana-
werebs) aRiarebulia direqtoris, rogorc xelmZRvanelobasa da warmo-
madgenlobaze uflebamosili piris movaleoba, xeli Seuwyos partniors
`mewarmeTa Sesaxeb~ saqarTvelos kanoniT (maT Soris 3.10 muxliT) gaTva-
liswinebuli uflebis ganxorcielebaSi.

konkretul davaSi, sasamarTlom marTebulad daavala mopasuxe kompanias mo-
sarCelisTvis moTxovnili dokumentaciis gadacema, radgan sawarmos partni-
ori aseTi dokumentaciis miRebaze uflebamosili piria. aRsaniSnavia, rom
kanonmdebelma daadgina partnioris dacvis farglebis savaldebulo mini-
mumi, rac niSnavs, rom kanoniT gaTvaliswinebuli partnioris uflebebis Sez-
Rudva dauSvebelia.

 vinaidan, SezRuduli pasuxismgeblobis sazogadoebis partniorebs aqvT
rogorc qonebrivi, ise araqonebrivi uflebebi. swored araqonebrivi uf-
lebis realizaciis erT-erT saSualebas kontrolisa da Semowmebis miz-
niT, sazogadoebis saqmianobis Sesaxeb informaciis miRebis ufleba war-
moadgens.162

sasamarTlom Sps-is krebis oqmi, romliTac dominanti partnioris mier
miRebul iqna gadawyvetileba sawesdebo kapitalSi damatebiTi Senatane-
bis Setanisa da partniorTa wilebis gadanawilebis Taobaze, baTilad ar
cno, im argumentiT, rom gadawyvetilebis miRebisas saWiro ar iyo yvela
partnioris Tanxmoba.

sakasacio sasamarTlom misi funqciuri daniSnulebis gaTvaliswinebiT im-
sjela, sazogadoebis kapitalis gazrdis Taobaze gadawyvetileba saWiroeb-
da Tu ara yvela partnioris (aqcioneris) Tanxmobas.

sakasacio palatam ganmarta, rom:

 Sps-is partniorTa saerTo krebis mier miRebuli gadawyvetileba aris mra-
valmxrivi garigeba, romlis Taviseburebas warmoadgens gadawyvetile-
bis miReba, ZiriTadad, xmaTa umravlesobiT, Tumca aRniSnuli wesidan,
davis dros moqmedi ̀ mewarmeTa Sesaxeb~ saqarTvelos kanonis me-3 muxlis
51 punqtiTa da 91 muxlis me-9 punqtiT gaTvaliswinebulia gamonaklisebi
da, partniorTa (aqcionerTa) qonebrivi uflebebis dacvis mizniT, dad-

162 susg #as-407 -2022, 29 ivnisi, 2022.
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genilia gadawyvetilebis erTxmad miRebis imperatiuli moTxovna, xolo
me-3 muxlis 52 punqtiT ki akrZalulia partnioris/aqcioneris Tanxmobis
gareSe amave punqtiT gansazRvruli cvlilebis Setana.

 davis warmoSobisas moqmedi ̀ mewarmeTa Sesaxeb~ saqarTvelos kanonis me-3
muxlis 51 punqtis Tanaxmad, ̀ Tu wesdebis cvlileba exeba partnioris xmis
uflebas, mogebaSi/zaralSi wils an likvidaciisas mis uflebebs, aRniS-
nuli cvlileba miRebuli unda iqnes erTxmad, Tu wesdebis Sesabamisi na-
wiliT, romelic partniorebis mier erTxmad iyo miRebuli, sxva ram ar
aris dadgenili.~ me-3 muxlis 52 punqtis Tanaxmad, ̀ Tu wesdebis/partni-
orTa SeTanxmebis cvlileba auqmebs partnioris registrirebul ufle-
bas, an mas iseT valdebulebas akisrebs, romelic pirdapir da uSualo gav-
lenas axdens mis registrirebul uflebaze, partnioris Tanxmobis gare-
Se amgvari cvlilebis Setana dauSvebelia.~ ̀ mewarmeTa Sesaxeb~ saqarTve-
los kanonis 91 muxlis me-9 punqtis Tanaxmad, ̀ sazogadoebis wesdeba SeiZ-
leba iTvaliswinebdes gadawyvetilebis miRebas krebis monawileTa xmebis
umravlesobiT, Tu es kanoni ar gansazRvravs gadawyvetilebis miRebas er-
Txmad da Tu am gadawyvetilebis Sinaarsi ar qmnis araTanabar mdgomare-
obas romelime partniorisaTvis anda ar xelyofs partnioris arsebiT
interesebs.~

 davis warmoSobisas moqmedi ̀ mewarmeTa Sesaxeb~ saqarTvelos kanonSi (me-
3 muxlis 51 da 52 punqtebi, 91 muxlis me-6 punqti, 54-e muxlis me-6 da me-7
punqtebi) ar arsebobs pirdapiri Canaweri, romelic daavaldebuleb-
da SezRuduli pasuxismgeblobis sazogadoebas kapitalis gazrdis Ta-
obaze gadawyvetilebis miRebas yvela partnioris TanxmobiT. kanon-
mdebelma aRniSnuli sakiTxis gansazRvris Tavisufleba mianiWa Tavad
partniorebs, romelTa mier dadgenili wesebi asaxulia wesdebaSi.

 kanonSi pirdapiri Canaweris ararsebobis miuxedavad, yovel konkretul
SemTxvevaSi Sesafasebelia, wesdebis cvlilebis gziT sazogadoebis ka-
pitalis gazrda, ramdenad aris SemxeblobaSi partnioris xmis uflebas-
Tan, mogebaSi/zaralSi mis wilTan an likvidaciisas mis uflebebTan (`me-
warmeTa Sesaxeb~ saqarTvelos kanonis me-3 muxlis 51 punqti); xom ar auq-
mebs partnioris registrirebul uflebas, an mas iseT valdebulebas xom
akisrebs, romelic pirdapir da uSualo gavlenas axdens mis registri-
rebul uflebaze (`mewarmeTa Sesaxeb~ saqarTvelos kanonis me-3 muxlis
52 punqti); am gadawyvetilebis Sinaarsi xom ar qmnis araTanabar mdgoma-
reobas romelime partniorisaTvis, anda xom ar xelyofs partnioris ar-
sebiT interesebs (`mewarmeTa Sesaxeb~ saqarTvelos kanonis 91 muxlis me-
9 punqti).

sakasacio palatam miiCnia, rom davis warmoSobisas, moqmedi kanonmdeblobiT
dadgenili ar aris sazogadoebis mier kapitalis gazrdis Taobaze gadawyve-
tilebis erTxmad miRebis imperatiuli moTxovna da, amasTan, gansaxilvel Sem-
TxvevaSi, saxeze ar aris ̀ mewarmeTa Sesaxeb~ saqarTvelos kanonis me-3 muxlis



151www.supremecourt.ge

51 da 52 punqtebiT, agreTve, 91 muxlis me-9 punqtiT gaTvaliswinebuli moT-
xovnebis darRveva.163

6.6. gamWoli pasuxismgebloba

 mewarmeTa Soris dadebuli nasyidobis xelSekrulebidan gamomdinare
myidvelis mier nasyidobis safasuris nawilis dabrunebis moTxovniT war-
moebul davaSi sasamarTlom erT-erTi mopasuxis gamWoli pasuxismgeb-
loba dadgenilad ar cno da aRniSna, rom ̀ mewarmeTa Sesaxeb~ kanonis me-3
muxlis me-6 punqti iTvaliswinebs gamonaklis wess partnioris SezRudu-
li pasuxismgeblobisagan am ukanasknelis mier pasuxismgeblobis SezRud-
vis formis borotad gamoyenebis SemTxvevaSi. Sesabamisad, gamWoli pa-
suxismgebloba sagamonakliso, ukiduresi RonisZiebaa.

 sasamarTlom ganmarta, rom sxvadasxva qveynis sasamarTlo praqtikisa
da iuridiul doqtrinaze dayrdnobiT Camoyalibda gamWoli pasuxismgeb-
lobis dakisrebis winapirobebi (ix.: nona zubitaSvili, partnioris pasu-
xismgebloba korporaciis valdebulebebisaTvis sazogadoebis gadaxdi-
suunarobis dros _ gamonaklisi SemTxvevebi pasuxismgeblobis SezRud-
vis principidan, samarTlis doqtoris akademiuri xarisxis mosapoveblad
wardgenili disertacia. Tbilisi, 2016), romelTa meSveobiT SesaZlebeli
xdeba pasuxismgeblobis SezRudvis formis borotad gamoyenebis dadas-
tureba. universaluri formula ar arsebobs.

 korporaciuli safarvelis gaWolvisTvis ar aris sakmarisi erTi korpo-
raciis 100%-iani monawileoba meore korporaciaSi, miuxedavad imisa, rom
aseT mocemulobaSi kontroli da sakuTreba SeiZleba erTi piris xelSi
iyos moqceuli. amisaTvis saWiroa kontrolis gamoyeneba aramarTlzo-
mieri qmedebisTvis _ kanonismieri an saxelSekrulebo valdebulebisgan
Tavis asarideblad, rac uTanabrdeba korporaciuli formis borotad
gamoyenebas da mizezSedegobrivi kavSiri kontrolsa da kreditorisTvis
miyenebul zians Soris. aRniSnuli kontroli SeiZleba gamovlindes ara-
saTanado kapitalizaciis, korporaciul formalobaTa daucvelobis,
qonebaTa aRrevis, direqtoratis identurobis anda sxva garemoebebis sa-
xiT.

 kapitalis adekvaturoba samewarmeo saqmianobis specifikis, masTan da-
kavSirebul riskebis gaTvaliswinebiT fasdeba. amasTan, araseriozuli
kapitaliT saqmianobis dawyeba SeiZleba ganxilul iqnes partnioris mxri-
dan uflebis borotad gamoyenebad.

 sasamarTlom gamijna kompaniis saxelSekrulebo da arasaxelSekrulebo

163 susg #as-1251-2021, 11 Tebervali, 2022.
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kreditorebi da ganmarta, rom: SezRuduli pasuxismgebloba, Tanamed-
rove ekonomikuri Teoriis mixedviT, ar warmoadgens problemas kompani-
is nebayoflobiT kreditorebTan mimarTebaSi, romlebsac gaaCniaT mo-
laparakebis saSualeba (bargaining power), raTa xelSekrulebis meSveobiT
Tavidan aicilon riskebi, romlebic warmoiSoba kompaniasTan garigebaSi
Sesvlis dros. Tumca, es Teoria ar iTvaliswinebs arasaxelSekrulebo
(aranebayoflobiT) kreditorebs, rogoric arian deliqtis safuZvelze
warmoSobili kreditorebi, romlebsac ar SeuZliaT Sevidnen kompanias-
Tan, mis direqtorebTan da partniorebTan winaswar saxelSekrulebo ur-
TierTobaSi maT mimarT deliqtidan gamomdinare kompaniis valdebule-
bebis warmoSobamde. igive SeiZleba iTqvas sagadasaxado valdebulebebis
Sedegad warmoSobil kreditorze saxelmwifos saxiT, romelic sagadasa-
xado valdebulebebis aranebayoflobiTi xasiaTidan gamomdinare, aseve
arasaxelSekrulebo kreditorebis rigs miekuTvneba).

 korporaciul formalobaTa daucveloba gamWoli pasuxismgeblobis
erT-erTi elementia. amasTan, korporaciul formalobaTa iseTi dauc-
veloba, romelsac ar mohyolia kreditorisTvis uaryofiTi Sedegi, ar
warmoadgens gamWoli pasuxismgeblobis winapirobas (`korporaciuli
formalobebis daucveloba~ saxezea, roca ar xdeba direqtorebisa da par-
tniorebis krebebis mowveva da/an Catareba, roca partniorebisa da di-
reqtorebis mmarTvelobiTi da warmomadgenlobiTi uflebamosilebebi
ar aris naTlad gamijnuli, roca xdeba partniorebisa da kompaniis qone-
bis aRreva, roca kompaniis saxsrebi gamoiyeneba partniorTa piradi miz-
nebisaTvis, xolo piradi xarjebi miiCneva kompaniis xarjebad buRaltru-
li angariSgebis wesebis darRveviT, an roca ar xdeba saTanado buRal-
truli da finansuri angariSgeba da Sesabamisi dokumentaciis warmoeba.

 kompaniis partnioris mier SezRuduli pasuxismgeblobis formis boro-
tad gamoyenebis mtkicebis tvirTi ekisreba mosarCeles.164

6.7. dividendi

 sakasacio palatam araerT saqmeSi ganmarta, rom dividendi warmoadgens
iuridiuli piris finansuri mogebis nawils, romelze uflebac mopove-
bulia am iuridiul pirSi wilis flobiT, Sesabamisad, masze ̀ ufleba~ da-
kavSirebulia partnioris statusTan. amasTan, dividendis miRebis uf-
leba realizdeba garkveuli winapirobebis dacviT. ̀ dividendebis gacema
sawarmos saqmianobis Cveulebrivi procesi ki ar aris, aramed gansakuT-
rebuli SemTxvevaa, romelic Sesabamisi proceduris dacviT xorcielde-
ba. dividendis gacemis safuZveli SeiZleba iyos sawarmoSi mogebis arse-

164 susg #as-433-2020, 19 noemberi, 2020, aseve #as-1307-1245-2014, 6.05.2015., #as-1158-1104-
2014, 6.05.2015.
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boba da partniorTa krebis gadawyvetileba partniorebze dividendebis
gacemis Sesaxeb... rodesac miiReba gadawyvetileba dividendebis ganawi-
lebaze, piri aRiWurveba kreditoruli uflebiT, rac sazogadoebis wi-
naSe partnioris moTxovnis uflebas ganamtkicebs (ix: i. burduli, saaq-
cio samarTlis safuZvlebi, tomi I, Tbilisi, 2010, gv. 368-369).165

6.8. wilze uflebis mitoveba

sasamarTlom Sps-is partnioris sarCeli sawarmoSi, misi kuTvnili wilis mi-
tovebis faqtis dadgenisa da misi monacemebis samewarmeo da arasamewarmeo
iuridiuli pirebis reestridan amoSlis moTxovniT uaryo.

 sasamarTlom ganmarta, rom wilze sakuTrebis uflebis mitovebis SesaZ-
leblobas, miT ufro ssk-is 184-e muxlis safuZvelze, kanonmdebloba ar
iTvaliswinebs, xolo Sesabamisi wesiT gaformebuli garigeba mosarCeles
maregistrirebeli organosTvis ar warudgenia.

 `sajaro reestris Sesaxeb~ saqarTvelos kanoni iTvaliswinebs uZrav qo-
nebaze sakuTrebis uflebis mitovebis Sesaxeb ssk-is 184-e muxliT gansaz-
Rvruli uflebis realizebis proceduras, farglebsa da Sedegebs. amas-
Tan, ssk-is 184-e muxli, misi Sinaarsobrivi, logikuri Tu sxvagvari
ganmartebis Sesabamisad, TavisTavSi, mxolod uZrav nivTebze sakuT-
rebis uflebis mitovebis wess moiazrebs. aRniSnuli saxiT, uflebis
mitovebis Camoyalibeba warmoadgens ara kanonmdeblis Secdomas/sakanon-
mdeblo xarvezs, sxva saxis nivTebis regulirebis gareSe datovebis Tao-
baze, ra drosac, SesaZlebelia uflebis mitovebis miznidan gamomdinare
dasaxelebuli normis, uZravi nivTebis garda sxva saxis qonebaze (moZravi
nivTebi, aramaterialuri qonebrivi sikeTe) gavrceleba, aramed samoqa-
laqo kodeqsis mixedviT, sakiTxis mowesrigebis gareSe Segnebul datove-
bas, gansakuTrebiT ki, aramaterialur qonebriv sikeTeebTan dakavSire-
biT, maT Soris, kompaniaSi wilze sakuTrebis uflebis Taobaze.

 samoqalaqo kodeqsis dasaxelebuli norma e. w. specialur normas warmo-
adgens, vinaidan masSi mxolod uZrav nivTze sakuTrebis uflebis mitove-
bis sakiTxia regulirebuli, xolo qonebis sxva saxeebTan mimarTebiT, ka-
nonmdebeli e.w. kvalificiur dumils iyenebs.166

165 susg #as-1352-2021, 18 marti, 2022, aseve ix. susg-ebi: susg #as-907-2018, 27 noemberi, 2020,
#as-1063-1018-2014 08.04.2015, #as-75-408-09, 02.07.2009.

166 susg #as-489-2020, 10 Tebervali, 2021.
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7. Sromis samarTali167

 samarTalwarmoebis ganmavlobaSi, damsaqmeblis mxridan imgvari ga-
dawyvetilebis miReba, romelic misTvis arasasurveli kandidatis
pirvandel mdgomareobaSi aRdgenas gamoricxavs, aramarTlzomieri
qcevaa.

konkretul davaSi, saqmis fabulis mixedviT, udavoa, rom saqmis ganxilvis
droisaTvis arsebobda vakanturi tolfasi Tanamdeboba. sakasacio sasamar-
Tlom aRniSna, rom gadawyvetilebis kanonier ZalaSi Sesvlamde damsaqmeblis
mxridan imgvari gadawyvetilebis miReba, romelic misTvis arasasurveli kan-
didatis pirvandel mdgomareobaSi aRdgenas gamoricxavs, miuxedavad samar-
Tlis formaluri midgomebis dacvisa, ar SeiZleba miCneul iqnes brunvis su-
bieqtis mxridan ssk-is 115-e muxliT gaTvaliswinebul keTilsindisier qce-
vad.

sasamarTlom ganmarta, rom:

 is garemoeba, rodesac damsaqmeblisaTvis cnobilia davis mis sawina-
aRmdegod gadawyvetis Taobaze da es ukanaskneli mxolod uzrunvel-
yofis RonisZiebis gamouyeneblobiT amarTlebs sakuTar qmedebas, ver
iqneba miCneuli marTlzomier qcevad.168

 dasaqmebulis pirvandel samuSao adgilas aRdgena dasaqmebulis upi-
ratesi uflebaa.

 dasaqmebulis pirvandel samuSao adgilas aRdgenis miznebisaTvis au-
cilebelia, kanoniT gaTavisuflebis safuZvlis ukanonod cnoba da
pirvandeli samuSao adgilis vakanturad arseboba.

 kompensaciis dakisreba paralelurad iZulebiTi ganacduris anazRa-
urebas gamoricxavs.

 kompensaciis, rogorc dasaqmebulis uflebrivi restituciis saSua-
lebis dadgena da misi odenobis gansazRvra sasamarTlos diskreciaa,
ra drosac gaTvaliswinebuli unda iqnes, rom SromiTsamarTlebrivi
kompensacia erTdroulad faravs materialur danakargs da im mora-
lur zians, rac mas ukanonod daTxovniT miadga.

 erT-erT saqmeSi, sakasacio sasamarTlom aRniSna, rom sasamarTlos mier
dasaqmebulTan SromiTi xelSekrulebis Sewyvetis Sesaxeb damsaqmeblis
gadawyvetilebis baTilad cnobis SemTxvevaSi, Sromis kodeqsis rogorc

167 Sromis samarTlis sakiTxebze sasamarTlo praqtikis Taobaze damatebiT ix.: m. axalaZe,
saqarTvelos uzenaesi sasamarTlos samoqalaqo saqmeTa palatis mier komerciuli iuri-
diuli pirebis monawileobiT ganxilul saqmeTa analizi (2016-2018 wlebi, 2019 wlis pirve-
li naxevari), 2020, gv. 26; www.supremecourt.ge, uzenaesi sasamarTlos gamocemebi.

168 susg #as-1116-2019, 31 ianvari, 2020.
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sadavo periodSi moqmedi redaqciis 38-e muxlis me 8 nawiliT, ise moqmedi
redaqciis 48-e muxlis me-8 nawiliT, damsaqmebeli valdebulia pirvandel
samuSao adgilze aRadginos piri, romelsac Seuwyda SromiTi xelSekru-
leba, an uzrunvelyos is tolfasi samuSaoTi, an gadauxados mas kompen-
sacia sasamarTlos mier gansazRvruli odenobiT. gaTavisuflebis uka-
nonobis dadasturebis SemTxvevaSi ̀ damsaqmeblis iniciativiT ukanonod
gaTavisuflebis samarTlebriv Sedegebs Soris dasaqmebulis pirvandel
samuSao adgilas aRdgena dasaqmebulis upiratesi uflebaa, Tumca misi
dakmayofileba garkveuli faqtobrivi garemoebebis arsebobas ukavSir-
deba, kerZod, dasaqmebulis pirvandel samuSao adgilas aRdgenis miz-
nebisaTvis aucilebelia, kanoniT gaTavisuflebis safuZvlis ukano-
nod cnoba da pirvandeli samuSao adgilis vakanturad arseboba.~

 konkretul SemTxvevaSi, vinaidan dadgenilia, rom sadavo pozicia vakan-
turi ar aris, xolo tolfas Tanamdebobaze aRdgena mosarCeles ar mo-
uTxovia, misi darRveuli uflebis aRdgenis erTaderT saSualebad dam-
saqmeblisTvis kompensaciis dakisreba warmoadgens, rac paralelurad
iZulebiTi ganacduris anazRaurebas gamoricxavs.

 sakasacio sasamarTlom ganmarta, rom ̀ kompensaciis, rogorc dasaqme-
bulis uflebrivi restituciis saSualebis dadgena da misi odenobis
gansazRvra sasamarTlos diskreciaa, ra drosac gaTvaliswinebul un-
da iqnes, rom SromiTsamarTlebrivi kompensacia erTdroulad faravs
im materialur danakargs, rac mxarem ukanonod daTxovniT ganicada
da rasac igi saSualod Sesatyvisi samsaxuris moZebnamde ganicdis, ase-
ve, im moralur zians, rac mas ukanonod daTxovniT miadga. amavdrou-
lad, mxedvelobaSia misaRebi ukanonod daTxovnili subieqtis asaki, kom-
petencia, samsaxuris Sovnis perspeqtiva, ojaxuri mdgomareoba, socia-
luri mdgomareoba aseve, damsaqmeblis finansuri mdgomareoba da a. S. am-
denad, kompensaciam SeZlebisdagvarad unda uzrunvelyos samarTliani
balansis aRdgena gaTavisuflebis Sesaxeb brZanebis baTilad cnobis Sem-
TxvevaSi. kompensaciis gansazRvrasTan dakavSirebiT, gaTvaliswinebuli
unda iqnes, rom es aris pasuxismgeblobis zoma, rac ekisreba damsaqmebels
muSakis ukanonod daTxovnisaTvis da manve (kompensaciis odenobam) unda
uzrunvelyos dasaqmebulis minimaluri socialuri garantiis Seqmna~ (ix.:
saqarTvelos Sromis samarTali da saerTaSoriso Sromis standartebi,
gv. 272).169

 kompensaciis odenobis gansazRvris wess da misi gansazRvris kriteriu-
mebs sSk-is 48-e muxlis me-8 nawilis normatiuli danawesi ar adgens. kom-
pensaciis odenobis gansazRvra yoveli konkretuli faqtobrivi garemo-

169 susg #as-1230-2021, 28 ivnisi, 2022, ix.: aseve susg-ebi: #as-792-2019, 18 Tebervali, 2021,
#as-536-2021, 21 seqtemberi, 2021, #as-57-2022, 13 aprili, 2022, #as-1540-2019, 30 seqtem-
beri, 2020, #as-1623-2018, 29 ianvari, 2019.
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ebebis Sefasebis safuZvelze, sasamarTlos uflebamosilebis sferos ga-
nekuTvneba, ra drosac, sasamarTlo xelmZRvanelobs saqmeze dadgenili
faqtobrivi garemoebebiT; kompensaciis odenobis gansazRvrisas, sasamar-
Tlo mxedvelobaSi iRebs im dros, ra drois ganmavlobaSic unda emuSava
dasaqmebuls damsaqmebelTan, ra iyo misi saxelfaso anazRaureba da sxva.
amasTan, mxolod saxelfaso anazRaureba ar aris kompensaciis gansazRvris
kriteriumi. kompensirebis mizania, rom kompensaciis Tanxam SeZlebisdag-
varad uzrunvelyos samarTliani balansis aRdgena gaTavisuflebis Se-
saxeb brZanebis baTilad cnobis SemTxvevaSi.170

 erT-erT saqmeSi sakasacio sasamarTlom ganmarta, rom kompensacia Se-
saZloa gacilebiT meti iyos, vidre samuSaoze aRdgenis SemTxvevaSi
damsaqmeblisaTvis dakisrebuli iZulebiTi ganacduri, radgan aseT vi-
TarebaSi yofili dasaqmebulis nawilobrivi uflebrivi restitucia xde-
ba, amasTan, ara mxolod konkretuli damsaqmeblisaTvis, aramed zogadad,
SromiT bazarze erTgvari ̀ sanqciis~ saxesac unda atarebdes damsaqmeb-
lisaTvis dakisrebuli kompensacia im konteqstSi, rom momavalSi aride-
buli iqnes dasaqmebulTan SromiTi urTierTobis aramarTlzomierad Sew-
yvetis SemTxvevebi.171

 sakasacio sasamarTlom araerT gadawyvetilebaSi/ganCinebaSi ganmarta,
rom: `SromiTsamarTlebrivi urTierToba efuZneba mxareTa Tanaswo-
ruflebianobis safuZvelze nebis Tavisufali gamovlenis Sedegad miR-
weul SeTanxmebas (ix.: sSk-is me-2 muxlis me-2 punqti). Tumca, SromiTi
urTierTobebisadmi wminda saxelSekrulebo midgomis gamoyeneba ar aris
mizanSewonili, radgan klasikurad aseTi urTierToba moicavs mis mona-
wileTa SeTanxmebas Tanabar sawyisebze, maSin, rodesac SromiT urTi-
erTobaSi erTi piri nebayoflobiT Tanxmdeba meoris daqvemdebare-
baSi yofnas.~

SromiTsamarTlebriv davebSi mniSvnelovania gamoiricxos damsaqmeblis mi-
er sakuTari uflebis borotad gamoyeneba.

 saqarTveloSi SromiTi urTierTobebis Sewyveta mowesrigebulia sSk is
47-e da 48-e muxlebiT, romelTagan pirveli moicavs SromiTi xelSekru-
lebis Sewyvetis safuZvlebs, xolo meore aregulirebs Sewyvetis proce-
sualur mxares. aRniSnuli muxlebis kumulaciuri safuZvliT SeiZleba
iTqvas, rom SromiTi urTierTobis Sewyvetisas, damsaqmeblis pozitiuri
valdebulebaa daasrulos dasaqmebulTan SromiTi urTierToba mxolod
kanonieri gzebiT, xolo negatiuri valdebuleba warmoadgens imas, rom
damsaqmebels ar unda SeeZlos dasaqmebulis samsaxuridan gaSveba Sesaba-

170 susg #as-634-2021, 04 noemberi, 2021, ix.: aseve susg-ebi: #as-727-680-2017, 15 seqtemberi,
2017, #as-353-338-2016, 03.05.2016.

171 susg #as-621-2022, 7 ivlisi, 2022, ix.: aseve susg-ebi: #as-1329-2018, 22 Tebervali, 2019,
#as-291-291-2018, 01 ivnisi, 2018, #as-140-140-2018, 29 agvisto, 2018.
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misi da gamarTlebuli safuZvlis gareSe; amitom SromiTi urTierTobis
Sewyvetis im regulaciebs, romlebic sSk-is 47-e da 48-e muxlebSia moce-
muli, aqvT erTgvari ̀ Semakavebeli efeqti,~ romlis safuZvelic aris
winapiroba Sromis urTierTobaTa mxareebis TviTneburi, gaumarTle-
beli gadawyvetilebebis aRkveTisTvis.

 sakasacio palatam ganmarta, rom umniSvnelovanesi principi, rac unda
iyos gaTvaliswinebuli dasaqmebulTan SromiTi xelSekrulebis Sewyve-
tisas, esaa proporciulobis (Tanazomiereba) da gonivruli safuZ-
vlis principi. Tanazomiereba niSnavs, rom kanonis miznis misaRwevad ga-
moyenebuli RonisZieba unda iyos dasaSvebi, aucilebeli da proporciu-
li; meore Ultima Ratio ki, ganimarteba, rogorc ukanaskneli saSualeba, ram-
denadac miCneulia, rom SromiTi xelSekrulebis Sewyvetamde gamoyene-
bul unda iqnes ufro msubuqi zoma, Tuki, amis saSualebas Cadenili dar-
Rvevidan gamomdinare, iZleva dasaqmebulis kanonieri interesi.

 SromiTi urTierTobis Sewyveta warmoadgens ukidures disciplinur Ro-
nisZiebas, romelic SesaZloa damsaqmebelma gamoiyenos dasaqmebulis mi-
er valdebulebis darRvevis SemTxvevaSi.

 im SemTxvevebSi, rodesac kanonmdebloba damsaqmebels aniWebs gansazRvru-
li Tavisuflebis SesaZleblobas, aucilebelia, rom damsaqmebelma gaiT-
valiswinos aramarTlzomieri qcevis _ valdebulebis darRvevis xasiaTi-
dan gamomdinare, sxva, ufro naklebad mkacri disciplinuri RonisZiebis
gamoyenebis SesaZlebloba.

 proporciulobis principis dacviT SromiTi urTierTobis Sewyveta dam-
saqmeblis mier dasaSvebi unda iyos mxolod im SemTxvevaSi, Tu gaumar-
Tlebelia am ukanasknelis uflebis dacvis sxva safuZvlebis gamoyeneba.
maSasadame, arasaTanado moqmedebebi, mxolod im SemTxvevaSi SeiZle-
ba gaxdes daTxovnis safuZveli, roca igi miaRwevs mniSvnelovan do-
nes.

 sakasacio palatam ganmarta, rom samarTlebriv saxelmwifoSi damsaqmeb-
lis mier SromiTi urTierTobis calmxrivad moSla dasaqmebulis mxri-
dan movaleobaTa arajerovani Sesrulebis motiviT, ukidures saxes un-
da warmoadgendes da Cadenili gadacdomis adekvatur sxva discipli-
nur pasuxismgeblobas ar unda adgendes SromiTi urTierTobis momwes-
rigebeli normebi.172

 Tu ukanonod daTxovnili subieqti uflebrivi restituciis formad

172 susg #as-521-2022, 07 ivlisi, 2022, aseve, ix.: susg-ebi: #as-1208-2018, 18 Tebervali, 2021,
#as-368-2019, 31 ivlisi, 2019, #as-12-12-2018, 16 marti, 2018, #as-499-499-2018, 08 ivnisi,
2018, #as-630-630-2018, 6 ivlisi, 2018, #as-812-779-2016, 19 oqtomberi, 2016, #as-127-123-
2016, 13 ivnisi, 2016, #as-98-94-2016, 26 ivlisi, 2016. #as-1391-1312-2012, 10 ianvari, 2014.
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pirdapir kompensacias ar moiTxovs, am SemTxvevaSi, kompensaciis sa-
kiTxi mas Semdeg gadawydeba, Tu dadginda, rom pirvandel samuSao ad-
gilas aRdgena SeuZlebeli an mizanSeuwonelia. dasaqmebulis ukano-
nod daTxovnis pirobebSi, dasaqmebulis uflebrivi restituciis sa-
Sualebisa da wesis dadgena sasamarTlos diskreciaa, kerZod, sasamar-
Tlo wyvets, ukanonod daTxovnili dasaqmebuli pirvandel samuSao-
ze aRadginos, tolfasi samuSaoTi uzrunvelyos Tu kompensacia mis-
ces (ix.: saqarTvelos Sromis samarTali da saerTaSoriso standartebi,
gv. 272). Sromis saerTaSoriso organizaciis 1982 wlis 158 konvenciis ̀ Sro-
miTi urTierTobis Sewyvetis Sesaxeb~ me-10 muxli adgens, rom ̀ Tu kompe-
tenturi organoebi daaskvnian, rom SromiTi urTierTobis Sewyveta
moxda arakanonierad da Tu samsaxurSi aRdgena ar aris SesaZlebeli,
es organoebi uflebamosilni unda iyvnen, rom daakisron damsaqme-
bels adekvaturi kompensaciis gadaxda.~

 kompensacia SromiTi urTierTobis aramarTlzomieri Sewyvetis SemTxve-
vaSi, specialuri normiT gaTvaliswinebuli damsaqmeblis pasuxismgeblo-
bis ganmsazRvreli erT-erTi zomaa, romelic unda uzrunvelyofdes da-
saqmebulisaTvis minimaluri socialuri garantiis Seqmnas, rac mas sav-
sebiT ganasxvavebs pirvandeli mdgomareobis aRdgenisagan. kompensaciis
odenobis gansazRvris TvalsazrisiT, unda aRiniSnos, rom xsenebuli sa-
marTlebrivi sakiTxi ganekuTvneba sasamarTlos diskreciis sferos, ra
drosac, gaTvaliswinebuli unda iqnes, kompensirebis mizani. kompensaci-
am SeZlebisdagvarad unda uzrunvelyos samarTliani balansis aRdgena
gaTavisuflebis Sesaxeb brZanebis baTilad cnobis SemTxvevaSi. kompensa-
ciis gansazRvrasTan dakavSirebiT, gasaTvaliswinebelia, rom es aris pa-
suxismgeblobis zomac, rac ekisreba damsaqmebels muSakis ukanonod daT-
xovnisaTvis da manve (kompensaciis odenobam) unda uzrunvelyos dasaqme-
bulis minimaluri socialuri garantiis Seqmna, riTac kompensacia gan-
sxvavdeba zianis anazRaurebisas pirvandeli mdgomareobis aRdgenisgan.173

konkretul davaSi, sakasacio sasamarTlom axali gadawyvetilebiT uka-
nonod gaTavisuflebuli dasaqmebulis sarCeli Tanamdebobaze aRdgenis
moTxovniT _ uaryo, magram miyenebuli ziani aunazRaura Semdegi motiva-
ciiT:

 sakasacio sasamarTlom ganmarta, rom samarTlebrivad a(a)ip-is direq-
torTan dadebuli xelSekruleba davalebis xelSekrulebaa da igi ar un-
da dakvalificirdes SromiTsamarTlebriv xelSekrulebad. aRniSnul
xelSekrulebas pirobiTad SeiZleba ewodos ̀ sasamsaxuro xelSekrule-
ba,~ romelic momsaxurebis xelSekrulebis nairsaxeobaa da gansxvavdeba
Sromis samarTlisTvis damaxasiaTebeli damsaqmeblisa da dasaqmebulis

173 susg #as-1334-2021, 2 marti, 2022, #as-1208-2018, 18 Tebervali, 2021, #as-727-680-2017, 15
seqtemberi, 2017, #as-353-338-2016, 03.05.2016.
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saxelSekrulebo urTierTobisgan. Sesabamisad, am xelSekrulebis cal-
mxrivad Sewyvetis marTlzomierebis Semowmebisas, ̀ mewarmeTa Sesaxeb~ ka-
nonis normebTan erTad gamoiyeneba davalebis urTierTobis momwesrige-
beli normebi (ssk-is 709-e da momdevno muxlebi), iseve rogorc Tavad am
xelSekrulebis pirobebi.

 ssk-is 720-e muxlis pirveli nawilis Tanaxmad, a(a)ip-is damfuZnebels (wes-
debiT gaTvaliswinebul SemTxvevaSi, Sesabamis uflebamosil pirsa Tu or-
ganos) SeuZlia yovelgvari safuZvlis gareSe, nebismier dros Sewyvitos
xelSekruleba xelmZRvanelTan, xolo gamovlenili neba ̀ mewarmeTa Sesa-
xeb~ saqarTvelos kanonis me-9 muxlis me-71 punqtis Tanaxmad, mesame pire-
bis mimarT namdvili xdeba misi maregistrirebel organoSi registraciis
momentidan.

aRniSnuli ar unda ganimartos imgvarad, rom a(a)ip-is direqtoris gaTavi-
suflebis safuZvlebi da procedura ar SeiZleba damatebiT ganisazRvros
iuridiuli piris wesdebiT an/da direqtorTan dadebuli xelSekrulebiT.

 sakasacio sasamarTlom miuTiTa, rom nebismier dros xelSekrulebis Sew-
yvetis ssk-is 720-e muxliT garantirebuli ufleba ar zRudavs ̀ sasamsa-
xuro xelSekrulebis~ mxareebs, rom SeTanxmdnen direqtorTan xelSek-
rulebis Sewyvetaze, rogorc raime safuZvlis gareSe (usafuZvlod, e. w.
without cause), ise konkretuli safuZvliT (e. w. with cause, mag. wesdebiT gan-
sazRvruli movaleobis Seusruleblobis gamo) da TiToeul SemTxvevaSi
gaiTvaliswinon gaTavisuflebis gansxvavebuli procedura (mag. kompen-
sacia usafuZvlod xelSekrulebis Sewyvetis SemTxvevaSi, romelze uf-
lebac direqtors ar warmoeSoba, Tu masTan xelSekrulebis Sewyveta mox-
da wesdebiT gansazRvruli movaleobis Seusruleblobis safuZvliT).

 sakasacio sasamarTlom ganmarta, rom miuxedavad a(a)ip-is damfuZ-
neblis uflebisa _ nebismier dros, Sesabamisi safuZvlis gareSe Sew-
yvitos ̀ sasamsaxuro xelSekruleba~ direqtorTan, Tuki direqtoris
gaTavisuflebis safuZvels wesdebiT an/da xelSekrulebiT gaTvalis-
winebuli konkretuli garemoeba warmoadgens, direqtors aqvs am sa-
fuZvlis kanonierebis Semowmebis legitimuri interesi, xolo Sesa-
bamisi sarCelis aRZvrisas, mowinaaRmdege mxare valdebulia amtki-
cos gaTavisuflebis safuZvlis namdviloba.

 sakasacio sasamarTlom aseve ganmarta, rom dadebuli sasamsaxuro xel-
Sekruleba ar warmoadgens SromiT xelSekrulebas, xolo ssk-is 720-e mux-
lis pirveli nawilis mixedviT, a(a)ip-is direqtori SesaZlebelia Tanam-
debobidan nebismier dros gaTavisufldes. Sesabamisad, am moTxovnasTan
mimarTebaSi mosarCelis moTxovnas Tanamdebobaze aRdgenisa da ganac-
duris anazRaurebis Sesaxeb, iseve, rogorc mis sasargeblod mopasuxis-
Tvis kompensaciis dakisrebas Sromis kodeqsis 32-e da 38-e muxlebis Sesa-
bamisad, saTanado samarTlebrivi safuZveli ar gaaCnia.
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 vinaidan konkretul davaSi, mosarCelesTan ̀ sasamsaxuro xelSekrule-
bis~ Sewyvetis kanoniereba ar dadasturda, sakasacio sasamarTlom miiC-
nia, rom arsebobs saqarTvelos samoqalaqo kodeqsis Sesabamisad, xelSek-
rulebis ukanonod Sewyvetis gamo mosarCelisaTvis miyenebuli zianis
anazRaurebis safuZveli.

 sakasacio sasamarTlom ssk-is 394.1. 408. 411. 412. muxlebis safuZvelze,
mosarCelis gaTavisuflebidan gasuli drois xangrZlivobis, misi Tanam-
debobrivi sargos odenobis, aseve, im garemoebis mxedvelobaSi miRebiT,
rom dausabuTebeli iuridiuli daskvnis safuZvelze mosarCelis mimarT
aRZruli sisxlis samarTlis saqmis gamo, gaTavisuflebis Semdgom mosar-
Cele sxvagan ar dasaqmebula, marTebulad miiCnia mopasuxisaTvis mosar-
Celis sasargeblod zianis anazRaurebis saxiT _ 48 000 laris dakisre-
ba.174

 sakasacio sasamarTlos araerTi ganmartebiT, dasaqmebulis mier valde-
bulebis darRvevisas damsaqmebelma unda gamoiyenos iseTi zomebi, rome-
lic arsebul viTarebas gamoasworebs, gaaumjobesebs, dasaqmebul muSaks
ukeTess gaxdis, kvalifikacias aumaRlebs, ufro windaxedulad da gu-
lisxmierad moqcevas aiZulebs. gadacdomis (darRvevis) dros gamoyene-
buli unda iyos proporciuli dasjis meqanizmi, rac Sedegobrivad, gar-
da imisa, rom damrRvevs dasjis, mas da sxva dasaqmebulebs ufro efeqtu-
ri Sromis motivacias Seuqmnis. imisTvis, rom dasaqmebulis samsaxuridan
gaTavisufleba, damsaqmeblis mxridan adekvatur, saWiro da proporci-
ul RonisZiebad iqnes miCneuli, aucilebelia, arsebobdes iseTi mZime dar-
Rveva, romelic sxva ufro msubuqi sanqciis gamoyenebas aramizanSewonils
xdis.

 rodesac ukanonod daTxovnili piri SromiTi xelSekrulebis Sewyvetis
Sesaxeb brZanebis baTilad cnobasa da uflebebSi aRdgenas iTxovs, sasa-
marTlom Tavad unda Seafasos mosarCelis uflebrivi restituciis sau-
keTeso gza Semdegi prioritetuli TanmimdevrobiT, kerZod, Tu mosar-
Celis interesi pirvandel samuSao adgilze aRdgenaa, sasamarTlom da-
saqmebulisa da damsaqmeblis ormxrivi pativsadebi interesebis dacviT
unda Seamowmos miTiTebuli moTxovnis safuZvlianoba da dakmayofile-
bis mizanSewoniloba. pirvandel samuSao adgilze aRdgenis moTxovna sa-
fuZvliania, Tu xelSekrulebis Sewyveta ukanonoa, Tumca aRniSnuli av-
tomaturad ar iwvevs dasaqmebulis pirvandel mdgomareobis aRdgenas,
vinaidan aRniSnuli moTxovnis dakmayofileba damokidebulia misi aRsru-
lebis SesaZleblobasa da mxareTa kanonieri interesebis gaTvaliswine-
biT, misi aRsrulebis SesaZleblobasa da efeqtianobaze. Sesabamisad, Tu
sasamarTlom daadgina, rom gaTavisuflebis brZaneba ukanonoa, Tumca

174 susg gadawyvetileba #as-553-2019, 19 marti, 2021, ix.: susg-ebi: #as-1559-2019, 02 marti,
2020, #as-1203-2018, 25 aprili, 2019, #as-379-363-2016, 30 ivnisi, 2016.
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ukanonod daTxovnili dasaqmebulis pirvandel samuSao adgilze aRdge-
na SeuZlebelia an mizanSeuwonelia, aseT SemTxvevaSi, sasamarTlom unda
daadginos, xom ar aris SesaZlebeli uflebadarRveuli dasaqmebulis
tolfas Tanamdebobaze aRdgena. am mizniT, man unda gamoikvlios ra ada-
mianur resurss flobs damsaqmebeli, ra tolfasi vakanturi poziciebi
aqvs mas, ra funqciuri msgavsebaa pirvandel da tolfas Tanamdebobebs
Soris. imavdroulad, sasamarTlom kvlevis Sedegebi unda Seusabamos uka-
nonod daTxovnili piris nebas, interessa da SesaZleblobas, daikavos kon-
kretuli tolfasi Tanamdeboba (ix.: saqarTvelos Sromis samarTali da
saerTaSoriso Sromis standartebi, gv. 270-272).175

7.1. mtkicebis tvirTi SromiTsamarTlebriv davebSi

 mosamarTlis erT-erTi valdebulebaa mtkicebiT saqmianobaSi mxareTa
Soris saproceso valdebulebebis swori gadanawileba. aRniSnuli emsa-
xureba procesis monawile subieqtebis uflebrivi mdgomareobis dacva-
sa da imavdroulad, uzrunvelyofs marTlwesrigis efeqtur funqcio-
nirebas. mtkicebis tvirTis gadanawilebis dros, uaRresad didi mniSvne-
lobisaa, Tu rodis gadadis mtkicebis valdebuleba erTi mxaridan meo-
reze. rogorc wesi, faqtis miTiTebis da misi damtkicebis tvirTi mWid-
ro kavSirSia erTmaneTTan, Tumca, arc isaa gamoricxuli, rom materia-
lursamarTlebrivi normiT erT mxares mxolod faqtis miTiTebis tvir-
Ti ekisrebodes, xolo meore mxares sawinaaRmdegos damtkicebis tvirTi.
amis TvalsaCino magaliTia SromiTi dava, romlis drosac faqtebze
miTiTebis tvirTi da damtkicebis tvirTi procesis sxvadasxva mona-
wiles ekisreba, kerZod, dasaqmebuli uTiTebs samuSaodan misi gaTavi-
suflebisaTvis aucilebeli sSk-is Sesabamisi normiT gaTvaliswinebuli
winapirobebis ararsebobaze, xolo dasaqmebulTan SromiTi urTierTo-
bis Sewyvetis mniSvnelovani safuZvlis mtkicebis tvirTi damsaqmebels
ekisreba (Protection Against Unjustified Dismissal, International Labour Conference, 82-
nd session 1995, Report III (part 4B), Geneva, 7).

 SromiTisamarTlebrivi urTierTobidan gamomdinare davebze, Sromi-
Ti urTierTobis SewyvetisTvis mniSnelovani safuZvlis (Good Reason)
arsebobis mtkicebis tvirTi damsaqmebels ekisreba. kanonmdeblis ase-
Ti midgoma ganpirobebulia metadre imiT, rom SromiTi urTierTobi-
dan gamomdinare davebSi, ̀ susti mxaris~ konkretul SemTxvevaSi, da-
saqmebulis procesualuri Tanadgoma prioritetulia. cxadia, es ar un-
da miviCnioT SejibrebiTobisa da procesualuri Tanasworobis konsti-
tuciuri uflebis darRvevad. aseTi kategoriis saqmeebSi swored, uTanas-
woro damokidebulebaSi myofi subieqtebis erTgvari procesualuri ga-

175 susg #as-997-2020, 10 Tebervali, 2021, ix.: aseve susg #as-793-2019, 29 aprili, 2021.
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Tanabreba xdeba, ramdenadac, SromiTi urTierToba moicavs iseT mxarebs,
romlebic klasikurad horizontalur sibrtyeSi ver iqnebian aRqmulni er-
TmaneTis mimarT. saqme is aris, rom mtkicebulebebis warmodgenis Tval-
sazrisiT, damsaqmeblsa da dasaqmebuls araTanabari SesaZleblobebi
aqvT. damsaqmebeli sargeblobs mtkicebiTi upiratesobiT, sasamar-
Tlos warudginos misTvis xelsayreli mtkicebulebebi imaze, rom Sro-
miTi xelSekrulebis Sewyvetas saamisod gaTvaliswinebuli marTlzo-
mieri (e. w. Good Reason) safuZveli hqonda~ (ix.: ilona gagua ̀ mtkicebule-
bebi da mtkicebis procesi kerZo xasiaTis samarTlebriv davebze, Tb., 2020
weli, gv. 229 231; 258-259. red: z. ZlieriSvili, n. kvantaliani).

 mtkicebiTi saqmianobis sferoSi erovnul doneze arsebuli midgoma Se-
sabamisobaSia saerTaSoriso gamocdilebasTan. miuxedavad imisa, rom
`damsaqmeblis iniciativiT SromiTi urTierTobis Sewyvetis Sesaxeb~ 1982
wels Sromis saerTaSoriso organizaciis (ILO) mier miRebul 158 konven-
cias saqarTvelosTvis savaldebulo Zala ara aqvs, misi debulebebi da am
TvalsazrisiT, ganviTarebuli praqtikuli midgomebi saqarTvelosTvi-
sac sainteresoa. 158 konvenciis me-9 muxlis me-2 (a) paragrafi samuSaodan
aramarTlzomieri gaTavisuflebisagan dacvis efeqtian saSualebad mtki-
cebis tvirTis damsaqmebelze dakisrebas adgens. konvenciis am debule-
bis mixedviT, muSaki marto ver gaumklavdeba samsaxuridan misi gaTa-
visuflebis safuZvlis aramarTlzomierebis mtkicebiT process; swo-
red amitom, mtkicebis tvirTi damsaqmebels unda daekisros. yovel
SemTxvevaSi, konvencia am sakiTxis mowesrigebas erovnuli kanonmdeb-
lobasa da sasamarTlo praqtikas utovebs (Termination of Employment Con-
vention, 1982 (#158) (Article 9, p. 1-2.); Protection Against Unjustified Dismissal, Inter-
national Labour Conference, 82-nd session 1995, Report III (part 4B), Geneva, 80).176

 sakasacio sasamarTlom ganmarta, rom im SemTxvevaSi, Tu aRar arsebobs
is Tanamdeboba, romelze aRdgenasac iTxovs mosarCele, konkretuli saS-
tato erTeulis ararsebobis mtkiceba ekisreba damsaqmebels, aRniS-
nulis damtkicebis SemTxvevaSi ki, mosarCele mxareze gadadis imis
mtkicebis tvirTi, romelia tolfasi (funqciis, samuSaos aRwerilo-
bisa da xelfasis mixedviT) Tanamdeboba, romelzec misi dasaqmeba aris
SesaZlebeli. saqarTvelos uzenaesi sasamarTlos mier dadgenili er-
Tgvarovani sasamarTlo praqtikiT, sssk-is 102-e muxlis pirveli nawilis
Sesabamisad, swored mosarCelem unda miuTiTos, konkretulad romelia
manamde arsebuli Tanamdebobis Sesabamisi. aRniSnuli SesaZlebelia, ga-
irkves mopasuxe sazogadoebis saStato nusxisa da Sesabamisi Tanamdebo-
bebis funqciis gamokvlevis Sedegad.177

176 susg #as-561-2021, 26 ianvari, 2022, ix.: aseve, susg-ebi: #as-57-2022,13 aprili, 2022, #as-
182-171-2017, 27 dekemberi, 2019, #as-483-457-2015, wlis 7 oqtomberi, 2015, #as-922-884-
2014, 16 aprili, 2015.

177 susg #as-1239-2021, 27 maisi, 2022, ix.: susg-ebi: #as-890-857-2016, 9 oqtomberi 2017, #as-
475-456-2016, 24 ivnisi, 2016.
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 konkretul davaSi, sakasacio palatam ganmarta, rom Sromis samarTali
dakavSirebulia qveynis ekonomikur ganviTarebasTan da TiToeuli da-
saqmebulis saqmis individualuri Sefasebisas, gamoyenebuli unda iq-
nes e. w. favor prestatoris principi, rac dasaqmebulTaTvis sasargeblo
wesTa upiratesobas niSnavs. swored aRniSnuli principis gamoyene-
bisas, saWiroa damsaqmeblisa da dasaqmebulis moTxovnebisa da inte-
resebis wonasworobis dacva samarTlianobis, kanonierebisa da Ti-
Toeuli maTganis qmedebis keTilsindisierebis konteqstiT. amasTan,
dasaqmebulisaTvis sasargeblo wesTa upiratesoba ar gulisxmobs dam-
saqmeblis mier dasabuTebuli gaTavisuflebis safuZvlebis imTaviTve
uaryofas. mosarCelis mier darRvevis xasiaTis, simZimisa da Sedegis gaT-
valiswinebiT, misi samsaxuridan gaTavisufleba dasaSvebi, aucilebeli
da proporciuli RonisZiebaa.178

 erT-erT saqmeSi sakasacio sasamarTlom ganmarta, rom samuSaos arasa-
patio mizeziT gacdenasTan erTad, aucilebelia, dadgindes, Tu ra Sede-
gi gamoiwvia an/da SeiZleba gamoewvia am gadacdomas damsaqmeblisaTvis,
mxolod samuSaos gacdenis saaTebisa Tu dReTa raodenoba ar aris sakma-
risi samarTlebrivi daskvnis gamosatanad.179

 sxva saqmeSi, sakasacio palatam aRniSna, rom dasaqmebulis mier 2 dRis
ganmavlobaSi samsaxurSi gamoucxadebloba, maSin rodesac ar dasturde-
ba am ukanasknelis mier samsaxurSi gamoucxadeblobis gamo kompaniisaT-
vis miyenebuli ziani an samewarmeo saqmianobis Seferxeba, raime iseTi ga-
remoeba, rac SeiZleba Sefasdes, rogorc risk faqtori, iseve, rogorc _
mosarCelis mier Cadenili sxva raime disciplinuri gadacdoma, saxdelis
saxiT am ukanasknelisaTvis pirdapir umkacresi zoma _ samsaxuridan ga-
Tavisufleba ar aris marTebuli da proporciuli RonisZieba damsaqmeb-
lis mxridan. palatis miTiTebiT, rodesac kanonmdebelma damsaqmebels
mianiWa gansazRvruli Tavisufleba, aucilebelia, rom damsaqmebelma ga-
iTvaliswinos, aramarTlzomieri qcevis _ valdebulebis darRvevis xasi-
aTidan gamomdinare, sxva ufro naklebad mkacri disciplinuri RonisZi-
ebis gamoyenebis SesaZlebloba.

 saqarTvelos uzenaesi sasamarTlos praqtikis Tanaxmad, ̀ SromiTsa-
marTlebrivi urTierTobis SenarCunebas aqvs prioriteti mis rRve-
vasTan SedarebiT. Sesabamisad, marTalia, Sromis kodeqsis 37 e muxlis
`z~ qvepunqtis mixedviT, SromiTi urTierTobis Sewyvetis safuZveli mu-
Sakis mier misTvis individualuri SromiTi xelSekrulebiT an koleqti-
uri xelSekrulebiT anda Sromis SinaganawesiT dakisrebuli valdebule-
bis uxeSi darRvevacaa, Tumca, niSandoblivia, dasaqmebulTa Sromis uf-

178 sus gadawyvetileba #as-557-2021, 24 marti, 2022, ix.: aseve susg-ebi: #as-1421-2020, 5 marti,
2021, #as-512-2020, 18 Tebervali, 2021, #as-941-891-2015, 29 ianvari, 2016.

179 susg #as-57-2022, 13 aprili, 2022, #as-997-2019, 30 oqtomberi, 2019.
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lebebis dacvis konstituciur principi, romlis Sesabamisad, dasaqmebu-
lis mier Cadenili yoveli darRveva unda Sefasdes misi Cadenis sixSiris,
simZimis da, rac mTavaria, Sedegobrivi TvalsazrisiT. Sesabamisad, Sro-
mis samarTalSi Ultima Ratio-s principi iTxovs damsaqmeblis mxridan
dasaqmebulis samsaxuridan daTxovnamde misi qmedebis Sefasebas mi-
zezSedegobrivi TvalsazrisiT, darRvevasa (gadacdomas) da gaTavi-
suflebas Soris zomieri balansis daculobas. niSandoblivia, rom ama-
ve principis Sesabamisad, damsaqmeblis mier darRvevis (gadacdomis) Ca-
denisas gamoyenebul unda iyos iseTi zomebi, romelic arsebul viTare-
bas gamoasworebs, gaaumjobesebs, dasaqmebul muSaks ukeTess gaxdis, kva-
lifikacias aumaRlebs, ufro windaxedulad da gulisxmierad moqcevas
aiZulebs. Sesabamisad, mizanSewonilobis kuTxiT, gadacdomis dros ar-
Ceul unda iqnes proporciuli dasjis meqanizmi, rac Sedegobrivad, gar-
da imisa, rom damrRvevs dasjis, mas da sxva dasaqmebulebs ufro efeqtu-
ri Sromis motivacias Seuqmnis. sakasacio palatam araerTgzis miuTiTa
zomieri balansis daculobis aucileblobaze, disciplinuri RonisZie-
bis gamoyenebasa da muSakis mier ganxorcielebul darRvevas Soris.180

 erT-erT saqmeSi, reorganizaciis (Statebis Semcirebis) motiviT da-
saqmebulis gaTavisuflebis marTlzomierebis Sefasebisas, sasamar-
Tlom imsjela damsaqmebelma ufleba borotad xom ar gamoiyena, rac ewi-
naaRmdegeba sSk-is 37-e muxlis pirveli nawilis ̀ a~ qvepunqts, ssk-is 115-
e, me-8 muxlsa da saqarTvelos konstituciiT aRiarebul Sromis ufle-
bas, vinaidan reorganizacia muSakTan xelSekrulebis Sewyvetis forma-
luri safuZveli ar aris da organizaciaSi mimdinare struqturuli,
organizaciuli cvlilebebi ar unda iqces umarTebulo gadawyveti-
lebis miRebis kanonismier safuZvlad.

 damsaqmebelma reorganizaciis safuZvliT SromiTi urTierTobis Sewyvetis
dros kumulaciurad unda daasabuTos da daamtkicos Semdegi winapirobe-
bi: is aucilebloba, romelic SesaZloa, legitimur mizans warmoadgendes
reorganizaciisa da Statebis SemcirebisaTvis; Statebis realurad da ka-
nonTan Sesabamisad Semcirebis faqti _ kerZod, reorganizaciis faqtobri-
vad ganxorcieleba kanonis Sesabamisad ise, rom procesSi ar moxdes Tval-
Tmaqcurad arasasurveli muSakebis gaTavisufleba. damsaqmebelma unda war-
moaCinos Tanmimdevruli suraTi, romelic gonier damkvirvebels daarwmu-
nebs mTeli am procesis sisworesa da kanonierebaSi. SromiTi davebSi mtkice-
bis tvirTis gadanawilebis Taviseburebidan gamomdinare, damsaqmebeli, ro-
melic reorganizaciis marTlzomierebaze miuTiTebs, swored Tavadaa val-
debuli, reorganizaciisa da misi Sedegebis mosarCelis mimarT marTlzomi-
erebis damadasturebeli mtkicebulebebi waradginos.181

180 susg #as-57-2022, 13 aprili, 2022, ix.: aseve, susg-ebi: #as-536-2021, 21 seqtemberi, 2021,
#as-416-399-2016, 29 ivnisi, 2016.

181 susg #as-1239-2021, 27 maisi, 2022, ix.: susg-ebi: #as-379-2020, 21 oqtomberi, 2021, #as-379-
2020, 21 oqtomberi, 2021, #as-1329-2018, 22 Tebervali, 2019, #as-115-111-2016, 8 aprili, 2016.
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 sakasacio palatam erT davaSi ganmarta, rom kompensacia SeZlebisdagva-
rad unda uzrunvelyofdes samarTliani balansis aRdgenas gaTavisuf-
lebis Sesaxeb brZanebis baTilad cnobis SemTxvevaSi. sakasacio sasamar-
Tlo iTvaliswinebs im garemoebas, rom mxareebs xangrZlivi SromiTi ur-
TierToba akavSirebdaT; SromiTi xelSekruleba dadebuli iyo ganusaz-
Rvreli vadiT da am konteqstiT, mosarCelis Tanamdebobidan gaTavisuf-
lebiT miRebuli moraluri wnexis simZimes, mis ganaTlebas, kompetenci-
is, samuSao gamocdilebas.182

 sakasacio sasamarTlom sSk-is 37-e muxlis pirveli nawilis ̀ o~ qve-
punqtTan mimarTebaSi ganmarta, rom aRniSnuli safuZvliT SromiTi
xelSekrulebis moSlisTvis aucilebelia: a) SromiTi xelSekrulebis moS-
lis safuZveli iyos gansxvavebuli imave muxlSi miTiTebuli sxva safuZ-
vlisagan; b) igi ar iyos damokidebuli damsaqmeblis subieqtur nebaze; g)
iyos faqtobrivi e. i. imgvari, romlis damtkiceba da uaryofa SesaZlebe-
lia; d) gareSe, neitraluri damkvirveblis TvalSi warmoadgendes sakma-
ris mizezs SromiTi xelSekrulebis moSlisaTvis. amasTan, nebis gamoxat-
vis safuZvlad arsebul qmedebasa da nebis gamovlenas Soris unda arse-
bobdes Sedegobrivi kavSiri da e) xelSekrulebis moSliT damdgar faq-
tobriv Sedegs xelSekrulebis SenarCunebiT damdgar faqtobriv Sedeg-
Tan upiratesoba hqondes.

SromiTi xelSekrulebis Sewyvetis safuZvlebs Soris, yvelaze zogadi xasia-
Tis formulireba swored miTiTebul safuZvels aqvs. Sesabamisad, kanonmde-
beli ramdenadac met Tavisuflebas aniWebs damsaqmebels, dasaxelebuli nor-
mis farglebSi Sewyvitos SromiTi urTierToba (imave muxlSi CamoTvlil Sro-
mis xelSekrulebis sxva, ufro konkretul da amomwuravi xasiaTis safuZvleb-
Tan SedarebiT), amdenadve, met pasuxismgeblobas akisrebs, maqsimalurad kon-
kretuli, gasagebi da araorazrovani iyos individualur SemTxvevaSi Sromi-
Ti xelSekrulebis Sewyveta dasaxelebuli safuZvliT. sakasacio sasamar-
Tlos araerTi ganmartebiT damsaqmeblisTvis SromiTi urTierTobis Sewyve-
tis kanoniT miniWebuli ufleba unda ganxorcieldes marTlzomierad (ssk-
is 115-e muxli).183

 erT-erT saqmeSi, sakasacio palatam ganmarta, rom imgvar kerZosamar-
Tlebriv xasiaTis davebSi, rodesac saqme exeba dasaqmebulis dakavebul
Tanamdebobaze aRdgenis sakiTxs maSin, roca es adgili vakanturi aRaraa,
yuradReba unda mieqces damsaqmeblis qcevis keTilsindisierebis faqts.
kerZod, damsaqmeblis qceva keTilsindisierebis standarts akmayofi-

182 susg #as-1239-2021, 27 maisi, 2022, ix.: aseve susg-ebi: #as-235-2021, 18 ivnisi, 2021, #as-379-
2020, 21 oqtomberi, 2021, #as-188-2021, 8 aprili, 2021, #as-1540-2019, 30 seqtemberi, 2020,
#as-115-111-2016, 8 aprili, 2016.

183 susg #as-1129-2021, 02 marti 2022, ix.: aseve susg-ebi: #as-1001-2018, 05 marti, 2021, #as-
188-2021, 08 aprili, 2021, #as-1155-1086-2015, 02 Tebervali, 2016, #as-545-513-2012, 05
oqtomberi, 2012.
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lebs im SemTxvevaSi, rodesac asaqmebs sxva pirs imitom, rom sWirde-
ba, da ara imitom, rom ukanonod gaTavisuflebuli piris pirvandel
samuSaoze aRdgena SeuZlebeli gaxados. amdenad, damsaqmeblis keTil-
sindisieri qceva vakantur Tanamdebobaze mesame piris dasaqmebis Taoba-
ze, ukanonod gaTavisuflebulis imave samuSao adgilas aRdgenas gamo-
ricxavs. damsaqmeblis qcevis keTilsindisierebis standarti damsaq-
meblisve samtkicebelia. am mimarTebiT damsaqmeblis qmedebaTa erTob-
lioba garkveul prezumfcias qmnis. rogorc wesi, eWvs iwvevs xolme va-
kantur Tanamdebobaze subieqtis dasaqmeba mas Semdeg, rodesac damsaqme-
bels sarCeli Cabardeba (ix.: avt. koleqtivi, ̀ saqarTvelos Sromis samar-
Tali da saerTaSoriso Sromis standartebi~, 2017, gv. 267-268).184

184 susg #as-561-2021, 26 ianvari, 2022.
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8. reabilitacia

8.1. saqarTvelos kanoni `gadaxdisuunarobis saqmis
warmoebis Sesaxeb~

 sakasacio palatam ganmarta, rom ̀ gadaxdisuunarobis saqmis warmoe-
bis Sesaxeb~ saqarTvelos kanonis 35-e muxlis danawesi, romelic kre-
ditors uflebas aniWebs Seecilos misTvis zianis momtan qmedebas,
warmoadgens deliqturi pasuxismgeblobis specialur saxes.

samarTalwarmoebis procesSi mosarCelem sacilod gaxada movale sawarmos
xelmZRvanelobasa da warmomadgenlobaze uflebamosili piris qmedeba, ra-
sac mosarCelis mtkicebiT, Sedegad mohyva valauvali sawarmos sameurveo qo-
nebis gaufasureba. sakasacio palatis SefasebiT, ̀ gadaxdisuunarobis saq-
mis warmoebis Sesaxeb~ saqarTvelos kanonis 35-e muxlis danawesi, romelic
kreditors uflebas aniWebs, Seecilos misTvis zianis momtan qmedebas, war-
moadgens deliqturi pasuxismgeblobis specialur saxes da zianis anazRau-
rebis sakiTxi specialuri kanoniT gansazRvruli wanamZRvrebisa da samoqa-
laqo kodeqsiT zianis anazRaurebisaTvis dawesebuli savaldebulo zogadi
winapirobebis arsebobis SemowmebiT unda gadawydes.

 sakasacio palatam ganmarta, rom am normiT kreditorma SesaZloa, saci-
lo gaxados ara mxolod misTvis zianis momtani garigeba, aramed deliq-
turi qmedebac, Sesabamisad, specialur kanonSi implementirebuli am nor-
mis miznisa da funqciis gaTvaliswinebiT, amave muxlis me-4 punqtis mo-
wesrigebis sferoSi unda moeqces aramxolod movalesTan dakavSire-
bul pirTan dadebuli garigeba, aramed am piris mier Cadenili kredi-
torisaTvis zianis momtani qmedebac, romelsac Sedegad mohyva same-
urveo qonebis gaufasureba.

specialuri kanonis 35-e muxlis pirveli punqtis Tanaxmad, kreditori uf-
lebamosilia, sadavo gaxados movalis zianis momtani qmedeba, Tumca amave
muxlis meore punqti aviwroebs qmedebis SecilebiT kreditoris iuridiuli
interesis realizebis SesaZleblobas da mas ukavSirebs SemTxvevas, rodesac
sadavo qmedebebma movale gadaxdisuunarobamde miiyvana an Tu movale ukve
gadaxdisuunaro iyo da sargeblis mimRebma es icoda an unda scodnoda.
amdenad, kanonmdebeli kreditoris sasarCelo moTxovnis perspeqtiulobas
imperatiulad ukavSirebs qmedebis mniSvnelobas gadaxdisuunarobis konteq-
stSi, rac niSnavs, rom sacilo qmedeba unda ganxorcieldes movalis faqtob-
rivi gadaxdisuunarobis pirobebSi an am qmedebebma ganapirobon movalis va-
lauvali mdgomareoba. amavdroulad, kumulatiurad unda arsebobdes meo-
re pirobac _ sargeblis mimRebisaTvis imTaviTve cnobili unda iyos movalis
gadaxdisuunarobis samarTlebrivi mdgomareobis Sesaxeb, rac gamoricxavs
am piris keTilsindisierad qcevis standarts da, aqedan gamomdinare, misi sa-
marTlebrivi dacvis aucileblobasac. amave muxlis mesame punqti kidev uf-
ro Sors midis da Secilebis vadas erTidan or wlamde zrdis im SemTxveva-
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Si, rodesac 35-e muxliT gaTvaliswinebuli sacilo garigebis kontrahen-
ti movalesTan dakavSirebuli piria.

 sakasacio palatam aRniSna, rom mopasuxis pasuxismgeblobis dadgomisaT-
vis unda arsebobdes Semdegi winapirobebi:

1. kreditorisaTvis zianis momtani qmedeba;

2. qmedebam unda ganapirobos movalis gadaxdisuunaroba an qmedebis gan-
xorcielebis momentSi movale unda iyos gadaxdisuunaro;

3. sargeblis mimRebma unda icodes movalis gadaxdisuunarobis/an SesaZlo
gadaxdisuunarobis Taobaze;

4. sadavo samarTalurTierTobis monawile unda iyos movalesTan dakavSi-
rebuli piri _ sargeblis mimRebi kreditoris an Secilebuli garigebis
kontrahenti piris statusiT;

5. sadavo qmedeba Cadenili unda iyos gadaxdisuunarobis Sesaxeb gancxade-
bis sasamarTloSi Setanamde _ 2 wlis ganmavlobaSi;

6. mopasuxe unda moqmedebdes marTlsawinaaRmdegod da braleulad, xolo
ziani amgvari qmedebis uSualo Sedegs unda warmoadgendes.

moxmobili sakanonmdeblo danawesis Tanaxmad, kreditorisaTvis zianis mom-
tanad CaiTvleba... a) movalis qmedeba, romelmac xeli SeuSala kreditorTa
Tanabarzomier dakmayofilebas da konkretul kreditors upiratesoba mia-
niWa imave rigis sxva kreditorebTan SedarebiT; b) movalis mier iseTi gari-
gebis dadeba an sxva iseTi qmedebis ganxorcieleba, romelsac Sedegad moh-
yva sameurveo qonebis gaufasureba (maT Soris, sameurveo qonebis an misi
nawilis gaCuqeba anda sabazro Rirebulebaze mniSvnelovnad dabal fasad gas-
xviseba, valis patieba da sxva).185

8.2. saqarTvelos kanoni `reabilitaciisa da kreditorTa
koleqtiuri dakmayofilebis Sesaxeb~

 sakasacio palatam ganmarta, rom kreditoris an movalis mier mmar-
Tvelis/zedamxedvelis Sedgenili kreditorTa reestris gamoqveyne-
bidan 10 dRis vadaSi gasaCivrebisas, sasamarTlos mier ganCinebis for-
miT miRebuli gadawyvetileba saCivreba kerZo saCivriT.186

sakasacio sasamarTlom Tavisi ganmarteba SemdegiT daasabuTa:

`reabilitaciisa da kreditorTa koleqtiuri dakmayofilebis Sesaxeb~ sa-

185 susg #as-251-2020, 10 Tebervali, 2021.
186 susg #as-56-2022, 25 Tebervali, 2022.
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qarTvelos kanoni (specialuri kanoni) iTvaliswinebs kreditorTa erTiani
reestris warmoebis wesebs (specialuri kanonis 52-e, 53-e, 54-e muxlebi). kre-
ditorTa reestrSi Seitaneba kreditorTa moTxovnebi da igi warmoadgens
movalis qonebrivi mdgomareobis dadgenis centralur dokuments. Sesabami-
sad, gadaxdisuunarobis warmoebis zogadi principebis da specialuri kano-
nis gacxadebuli miznidan gamomdinare, gansakuTrebulad mniSvnelovania,
kreditorTa reestrSi srulad da droulad aisaxos kreditorTa moTxovne-
bi.

specialuri kanonis 52-e muxlis pirveli punqtis Tanaxmad, kreditorTa moT-
xovnebis Semowmebas axorcielebs da kreditorTa reestrs adgens mmarTve-
li/zedamxedveli gadaxdisuunarobis Sesaxeb gancxadebis dasaSvebad cnobi-
dan 60 dRis vadaSi, kreditorebisa da movalisagan miRebuli an/da mis mier
moZiebuli informaciis safuZvelze.

amave kanonis 54-e muxlis pirveli punqtiT, mmarTveli/zedamxedveli am ka-
nonis 52-e da 53-e muxlebis Sesabamisad Sedgenil kreditorTa reestrs eleq-
tronul sistemaSi aqveynebs. nebismier kreditors an movales ufleba aqvs,
mmarTvelis/zedamxedvelis mier Sedgenili kreditorTa reestri gaasaCiv-
ros sasamarTloSi misi gamoqveynebidan 10 dRis vadaSi. sasamarTlo sarCels
am kanonis me-10 muxliT dadgenili wesiT, daCqarebulad ganixilavs.

amdenad, kreditorTa reestri samarTlebriv Zalas iZens eleqtronul sis-
temaSi gamoqveynebiT. sasamarTlo kreditorTa reestris damtkicebis pro-
cesSi ar monawileobs da mis ZalaSi Sesvlas safuZvlad ar udevs sasamarTlos
ganCineba. Sesabamisad, Tu piri ar eTanxmeba reestris monacemebs, mas aRar
aqvs ufleba, kerZo saCivriT ganacxados pretenzia, rogorc es iyo SesaZle-
beli ̀ gadaxdisuunarobis saqmis warmoebis Sesaxeb~ kanonis farglebSi (susg
#as-210-2021, 09.03.2021). is garemoeba, rom sasamarTlo aRar monawileobs re-
estris damtkicebaSi, Sesabamis samarTlebriv Sedegs iwvevs, saWiroa kredi-
torTa reestris damoukideblad gasaCivrebis meqanizmi, romelic amave mux-
lis sxva CanawerebTan erTad ganapirobebs bundovanebas gasaCivrebis proce-
durebTan dakavSirebiT.

specialuri kanonis me-10 muxli (romelze miTiTebasac Seicavs 54-e muxlis
pirveli punqti) iTvaliswinebs sasamarTloSi sami instanciiT saqmis ganxil-
vis kanonismier SesaZleblobas (swored am wesiT iqna warmodgenili winamde-
bare saqmeze sakasacio instanciis sasamarTloSi saCivari). aseTi regulaci-
is pirobebSi Cndeba im daSvebis safuZveli, rom kreditorTa reestris for-
mirebasTan dakavSirebuli proceduruli sakiTxi ganxilul iqnes sami instan-
ciiT, maSin, rodesac axali normatiuli regulaciis mizani am procedurebis
gamartiveba da swrafi ganxilvaa.

ar aris savaraudo, rom kanonmdebels surda mokle da oretapiani kerZo sa-
Civris ganxilvis procedura sasarCelo warmoebiT Caenacvlebina (baTliZe
g., gadaxdisuunarobis saqmis warmoebis safuZvlebi ̀ reabilitaciisa da kre-
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ditorTa koleqtiuri dakmayofilebis Sesaxeb~ saqarTvelos kanonis mixed-
viT, mesxiSvili q., baTliZe g., amisulaSvili n., jorbenaZe s., Tbilisi, 2021, gv.
90). gadaxdisuunarobis warmoeba Cveulebriv, moiTxovs, rom rTuli ekonomi-
kuri gadawyvetilebebi swrafad iqnes miRebuli. rekomendebulia, SeizRudos
is situaciebi, rodesac sasamarTlom aseTi sakiTxebi unda gadawyvitos (Snit-
geri h., migriauli r., gadaxdisuunarobis saqarTvelos kanoni. daxasiaTeba
da Sedareba saqarTvelos kanonsa da saerTaSoriso standartebTan, gamomc.
siesta, 2011, gv. 14).

sakasacio palatam yuradReba gaamaxvila specialuri kanonis 54-e muxlis me
2 punqtze, romelic logikurad agrZelebs pirveli punqtiT gansazRvrul
mmarTvelis/zedamxedvelis mier damtkicebul kreditorTa reestrze pre-
tenziis ganxilvis regulacias da araorazrovnad adgens, rom sasamarTlo
gadawyvetilebas iRebs ganCinebis formiT, romlis Sesabamisad, mmarTvels/
zedamxedvels cvlileba Seaqvs kreditorTa reestrSi da aqveynebs mas am ka-
noniT dadgenili wesiT. Tavis mxriv, specialuri kanonis me-9 muxlis pirveli
punqti ganCinebis formiT miRebul gadawyvetilebebze mxolod kerZo saCiv-
ris Setanis wess adgens.

sabolood, miTiTebul normaTa sistemuri ganmartebis aseve, gadaxdisuuna-
robis saqmis warmoebis principebze dayrdnobiT, sakasacio palatam daaskvna,
rom kreditoris an movalis mier mmarTvelis/zedamxedvelis Sedgenili kre-
ditorTa reestris gamoqveynebidan 10 dRis vadaSi gasaCivrebisas, sasamar-
Tlos mier ganCinebis formiT miRebuli gadawyvetileba saCivreba kerZo sa-
CivriT.
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samarTlebrivi daskvna

winamdebare daskvnaSi Tematuri TanmimdevrobiT asaxulia naSromSi mi-
TiTebuli ganmartebebis nawili, romelic avtorma SedarebiT ufro mniS-
vnelovnad miiCnia. vfiqrobT, daskvna gaumartivebs dainteresebul pi-
rebs maTTvis saintereso sakiTxis moZiebasa da gacnobas.

iZulebiT dadebuli garigeba

 kanoniT dadgenil vadaSi Secilebis ganuxorcieleblobis SemTxvevaSic,
Tuki ikveTeba piris nebis Tavisufal formirebaSi aSkara da uxeSi Care-
va, dazaralebuls ufleba aqvs zianis anazRaurebaze moTxovna daafuZ-
nos deliqtur normebs. ̀ ...Sesabamisad, aseT SemTxvevaSi gamoyenebuli un-
da iqnes ssk-is 408 e da 992-e muxlebis wesebi. zianis anazRaureba unda
moxdes misgan damoukideblad, nebis gamovlena Secilebulia Tu ara.187

xandazmuloba

 xandazmulobis vadebi emsaxureba ramdenime mniSvnelovan mizans, ker-
Zod, samarTlebriv gansazRvrulobas da saboloobas, potenciuri mo-
pasuxeebis dacvas Zveli sarCelebisgan, romlebisgan Tavis dacvac Se-
iZleba rTuli aRmoCndes da usamarTlobis Tavidan acilebas, rome-
lic SeiZleba warmoiSvas, Tu sasamarTloebi iZulebuli gaxdebian ga-
dawyviton saqmeebi, romlebic Soreul warsulSi moxda, im mtkicebu-
lebebze dayrdnobiT, romlebic SesaZloa, drois gasvlis gamo arasa-
imedo an arasruli iyos~ (p.51) (Stubbings and Otherss vs. The United Kingdom,
ganacxadis nomeri #22083/93; #220095/93, 22 oqtomberi, 1996).188

 sasarCelo xandazmulobis vadebi miiCneva saqmis sworad gadawyvetis erT-
erT efeqtur garantiad. kerZod: gadawyvetileba efuZneba mxareTa mier
wardgenil mtkicebulebebs. Sesabamisad, mtkicebulebaTa utyuaroba, ma-
Ti vargisianobis, namdvilobis utyuarad dadgenis SesaZlebloba umniS-
vnelovanesia swori da obieqturi gadawyvetilebis misaRebad. samarTal-
warmoebaSi Secdomis Tavidan acileba upirvelesi mizania. amasTan, xan-
grZlivi drois gasvlam SeiZleba gamoiwvios mtkicebulebebis Secvla an
maTi mopovebis ukiduresad garTuleba, zogjer ki _ ganadgureba, rac,
sabolood, gaarTulebs sadavod gamxdari mtkicebulebebis saimedoobis
dadgenas. maSin, rodesac xangrZlivi droa gasuli im movlenidan, romel-
mac sadavo garemoebebi warmoSva, maRalia albaToba, rom mtkicebulebe-
bi, romlebic adre arsebobda, SeiZleba dakarguli an saxeSecvlili iyos,

187 susg #as-679-2021, 18 ianvari, 2022.
188 susg #as-1352-2021, 18 marti, 2022.
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aseve gafermkrTaldeba mowmeTa mexsiereba, romelTa Cvenebebs sasamar-
Tlo davis gadawyvetisas unda daeyrdnos, gaizrdeba savaraudo, arasan-
do mtkicebulebaTa ricxvi. Sedegad, meti albaTobiT Seiqmneba niadagi
saqmis faqtobrivi garemoebebis araobieqturi SefasebisaTvis. xandaz-
mulobis vada warmoadgens mcdelobas, daicvas mxareebi aseTi safrTxee-
bisgan.189

 sesxisa da ipoTekis realizaciis moTxovnis xandazmulobaze gamoyene-
buli unda iqnes is vada, romelic sesxis xelSekrulebis moTxovnaze
vrceldeba.190

 pirTa Secvla valdebulebaSi ar iwvevs xandazmulobis vadisa da misi ga-
moTvlis wesis Secvlas.191

 miuxedavad imisa, rom xelSekrulebidan gasvlaze, rogorc aRmWurvel
uflebaze, ar vrceldeba xandazmuloba, misi Tanmdevi Sedegi _ restitu-
cia eqvemdebareba xandazmulobas. xelSekrulebidan gasvliT warmoSo-
bil valdebulebaze ssk-is 128.3 muxliT gaTvaliswinebuli xandazmulo-
bis saerTo 10-wliani vada vrceldeba, romelic iwyeba xelSekrulebidan
gasvlis momentidan.192

170-172-e muxlebi

  evrosasamarTlom registrirebuli sakuTrebis uflebis ararsebo-
bis miuxedavad, mflobeloba keTilsindisierad, xolo marTlzomie-
ri mflobelisagan nivTis gamoTxova adamianis uflebaTa evropuli
konvenciis #1 damatebiTi oqmis #1 muxlisa da konvenciis me-8 mux-
lis darRvevad miiCnia.193

 adamianis uflebaTa evropuli sasamarTlos precedentul samarTalSi
sakuTrebis ufleba farTodaa ganmartebuli da igi moicavs mTel rig
qonebriv/fulad uflebebs, romelic sakuTrebidan gamomdinareobs. ada-
mianis uflebaTa evropulma sasamarTlom saqmeSi RYSOVSKYY v. UKRAINE
ganmarta, rom rodesac sasworze devs sazogadoebrivi interesi, gansa-
kuTrebiT, rodesac saqme exeba adamianis fundamentur uflebebs, rogo-
ricaa magaliTad, sakuTrebis ufleba, sajaro xelisufleba unda moqme-
debdes keTilsindisierebis farglebSi, saTanadod da, rac mTavria, Sesa-
bamisad (RYSOVSKYY v. UKRAINE, 2012).

 adamianis uflebaTa evropulma sasamarTlom saqmeSi _ marqsi belgiis wi-

189 susg #as-345 -2020, 22 ivnisi, 2022.
190 susg #as-1345-2018, 15.03.2019, #as-1191-2019 04.12.2019.
191 susg #as-513 -2021, 24 ianvari, 2022.
192 susg #as-1361-2020, 11 marti, 2021, ix.: aseve susg #as-1209-1169-2016, 12 ivlisi, 2017.
193 susg #as-1467-2019, 26 Tebervali, 2021.
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naRmdeg ganmarta: ̀ imis aRiarebiT, rom yovel adamians aqvs Tavisi sakuT-
rebiT (qonebiT) Seuferxebeli sargeblobis ufleba, pirveli muxli arse-
biTad uzrunvelyofs sakuTrebis uflebas. es aris sruliad cxadi war-
modgena, romelsac tovebs sityvebi ̀ sakuTreba~ da ̀ sakuTrebis gamoyene-
ba.~ (marqsi belgiis winaaRmdeg, adamianis uflebaTa evropuli sasamarTlos
gadawyvetileba ganacx. #6833/74, strasburgi, 1979 wlis 13 ivnisi).

 `saqarTvelos konstituciidan gamomdinareobs saxelmwifos negatiuri
valdebuleba, Tavi Seikavos iseTi moqmedebebisagan, romelic gamoiwvevs
sakuTrebis uflebaSi Carevas. amave dros saxelmwifo pozitiuradaa val-
debuli, Seqmnas iseTi samarTlebrivi sistema, romelic uzrunvelyofs
samarTlian balanss sazogadoebis wevrebs Soris. saxelmwifos gaaCnia
dacvis valdebuleba, romelic mas garkveuli qmedebis Sesrulebas aval-
debulebs.~ (ix.: fircxalaiSvili a., saxelmwifos dacvis valdebuleba, misi
asaxva saqarTvelos sakonstitucio sasamarTlos praqtikaSi, Jurnali
`marTlmsajuleba da kanoni,~ #1/12 Tb., 2012, 49).194

 sajaro reestris amonaweris ̀ valdebulebis~ velSi arsebuli Cana-
weri mosarCelis samomavlo uflebis Taobaze, avtomaturad ar aq-
cevs mas uZravi nivTis mesakuTred, aramed aniWebs nivTze sakuTrebis
uflebis gadacemis moTxovnis uflebas.195

 sasamarTlom papis (mesakuTris) vindikaciuri sarCelis uaryofisas gan-
marta: mcirewlovani bavSvebis gamosaxleba TanxvedraSia dedis gamosax-
lebasTan da mxareebs Soris, ar aris mxolod mesakuTresa da ukanono
mflobels Soris urTierToba, aramed igi moicavs aseve papisa da SviliS-
vilebis urTierTobasac (urTierTrCenis TvalsazrisiT) da swored ami-
tom bavSvis saukeTeso interesebi ̀ win uswrebs~ sakuTrebis uflebas.196

185-e muxli

 samoqalaqo kodeqsi ar icnobs sanotaro wesiT damowmebuli mindobilo-
bis sisworisa da utyuarobis prezumcias: sanotaro wesiT damowmebuli
mindobiloba TavisTavad ar niSnavs marwmuneblis mier warmomadgenli-
saTvis uflebamosilebis miniWebis faqtis arsebobas. uflebamosileba un-
da iyos namdvili.

 uZravi qonebis SemZens Tavisi uflebis dasamtkiceblad SeuZlia daey-
rdnos reestrSi registrirebuli faqtebis sisworis varauds, Tundac
sinamdvileSi usworo iyos reestris monacemebi. am mdgomareobas ararse-
biTad aqcevs SemZenis keTilsindisieri damokidebuleba, rac sajaro re-

194 susg #as-559-2019, 04 dekemberi, 2019, ix.: aseve, susg #as-1720-2019, 9 ianvari, 2020.
195 sus gadawyvetileba #as-900-2018, 08 Tebervali, 2022.
196 sus gadawyvetileba #as-1375-2021, 16 ivnisi, 2022.
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estris Canaweris usworobaSi gamoixateba. erTaderTi, rac reestris ut-
yuarobis fiqcias da, Sesabamisad, nivTis SeZenas arRvevs, swored SemZe-
nis arakeTilsindisierebaa.197

servituti

 garigebis (xelSekrulebis) safuZvelze warmoSobili servitutis Sew-
yvetisaTvis aucilebelia mxareTa SeTanxmeba uflebis gauqmebasTan
dakavSirebiT _ gauqmebis xelSekrulebis dadeba, servitutis dadge-
nisaTvis gaTvaliswinebuli formiT an dereliqcia, ssk-is 184-e mux-
lis mixedviT.198

180-e muxli

 ssk-is 180-e muxliT gaTvaliswinebul SemTxvevaSi, kompensacias eqvemde-
bareba ara mxolod aucilebeli gzis farglebSi arsebuli Tmenis valde-
buleba, aseve is SezRudva, danakargi, danaklisi, Tu zemoqmedeba, risi
Tmenis valdebulebac mesakuTres aucilebeli gzis dawesebidan gamom-
dinare warmoeSoba.

 kompensaciis odenobis dadgenisaTvis mniSvnelovania, gairkves sakuTre-
bis uflebis SezRudvis farglebi da is interesi, rac mesakuTres an mflo-
bels eqneboda SezRudvis ararsebobis SemTxvevaSi. amasTan, SezRudvis ka-
noniereba, evrosasamarTlos precedentuli samarTlis Tanaxmad, mowmde-
ba e. w. proporciulobis testiT: igi unda emyarebodes legitimur sa-
fuZvels, gamarTlebuli unda iyos sazogadoebis aucilebeli saWiroe-
biT da miznis miRweva naklebad mzRudavi saSualebiT ar unda iyos SesaZ-
lebeli.199

206-e muxli

 kreditors uari eTqva ipoTekisa da giravnobis sagnebis realizacia-
ze, im safuZvliT, rom movalis cvlilebisas mesakuTris nebarTva ar
arsebobda.

 ssk-is 206-e muxlis danawesi ar warmoadgens specialuri urTierTo-
bis momwesrigebel (e. w. `sagamonakliso norma~) normas da misi ana-
logiiT gamoyeneba ipoTekis sagnis mesakuTris mimarTac, dasaSvebia.

197 susg #as-950-2020, 5 Tebervali, 2021, ix.: aseve, susg-ebi: #as-837-2019, 14.09.2020, #as-
931-2020, 22.01.2021.

198 susg #as-1058-2020, 9 Tebervali, 2021, ix.: aseve, susg-ebi: #as-1549-2018 25 ianvari, 2019,
#as-1108-1312-05, 18 ivlisi, 2006, #1416-1548-04 21 aprili, 2005.

199 susg #as-568-2021, 26 noemberi, 2021.
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 ssk-is 206-e muxlis danawesi unda Sefasdes samoqalaqo brunvis stabilu-
robis legitimur mizanTan mimarTebiT. samoqalaqo brunvis stabiluro-
ba ayalibebs sazogadoebis legitimur molodins sakuTrebis uflebas-
Tan dakavSirebiT da warmoadgens saxelmwifos ekonomikuri ganviTare-
bis mniSvnelovan winapirobas. ssk-is 203-e muxliT gaTvaliswinebuli va-
lis gadakisrebis SemTxvevaSi, giravnobis sagnis mesakuTris (damgira-
vebeli) uflebis dacvis ufro meti garantiebis daweseba, vidre ana-
logiur viTarebaSi myofi ipoTekis sagnis mesakuTrisa, sakasacio pa-
latis mosazrebiT, winaaRmdegobaSi movidoda Tanabari mopyrobisa
da samarTlianobis principebTan.

 saqarTvelos sakonstitucio sasamarTlom araerT gadawyvetilebaSi
ganmarta, rom ̀ sasamarTlom yovel gansaxilvel SemTxvevaSi unda daad-
ginos, Tu ra legitimuri miznebis miRwevas emsaxureba sadavo regulacia
da ramdenad Seesabameba igi Tanazomierebis principis moTxovnebs~ (ix:
2017 wlis 01 dekembris gadawyvetileba saqmeze #2/6/746) da, rom ̀ mniSvne-
lovan legitimur interesebs warmoadgens samoqalaqo urTierTobebSi
wesrigisa da stabilurobis damyareba (mowesrigebuli da stabiluri sa-
moqalaqo brunvis uzrunvelyofa).~ (ix.: 2013 wlis 05 noembris gadawyve-
tileba saqmeze #3/1/531).200

ipoTeka

 ipoTekis sagnis SemZenze (axal mesakuTreze) gadadis is Sesageblebic,
romlebic ipoTekis sagnis wina (Zvel) mesakuTres hqonda.

 radgan arsebobs ipoTekis ufleba (aqcesoruli ufleba), arsebobs
prezumfciac, rom saxezea is mTavari uflebac, romlis uzrunvelsa-
yofadac iqna gamoyenebuli ipoTeka.

 206-e muxlis konteqstSi sruliad warmoudgenelia ar iyos gaTvalis-
winebuli ipoTekis sagnis mesakuTris uflebebi, miT umetes iseT vi-
TarebaSi, rodesac uZravi qonebis dacvis ufro maRal garantiebs awe-
sebs saxelmwifo, Tundac sajaro reestris arsebobiT da keTilsin-
disieri SemZenis cnebebiT.

 ssk-is 286-e muxlis mesame nawili ar unda iqnes gagebuli mxolod imgva-
rad, rom sityva ̀ sxva moTxovna~ gulisxmobs mxolod axali safuZvliT
Tu axali garigebiT warmoSobil sxva moTxovnas. aq igulisxmeba is Sem-
Txvevac, rodesac icvleba movale piri, anu moTxovna wardgenilia ara
Tavdapirveli, aramed axali movalis mimarT.201

200 susg #as-559-2019, 04 dekemberi, 2019.
201 susg #as-559-2019, 04 dekemberi, 2019, ix.: aseve #as-504-2021, 6 oqtomberi, 2021.
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 mesakuTrisTvis moTxovnis xandazmulobis Sesaxeb Sesageblis wardgenis
uflebis miniWeba gamoricxavs misi nebis gamovlenis gareSe, mxolod pi-
radi movalis mier valis aRiarebiT, ipoTekis sagnis realizaciis moT-
xovnis xandazmulobis Sewyvetas.202

360-e muxli

 360 I muxli warmoadgens 398 II muxlis Sesabamisad, garigebis safuZ-
vlis darRvevis specialur SemTxvevas.

nasyidoba

 nasyidobis xelSekrulebasTan mimarTebiT aRsaniSnavia myidvelis Semde-
gi meoradi moTxovnis uflebebi, romlebic mas warmoeSveba mxolod im Sem-
TxvevaSi, Tuki gamyidvelma daarRvia ssk-is 488-489-e muxlebiT gaTvalis-
winebuli nivTobrivad da uflebrivad unaklo nivTis gadacemis valde-
buleba: 1) nivTis naklis gamosworeba; 2) nakliani gvarovnuli nivTis Sec-
vla; 3) nasyidobis xelSekrulebidan gasvla; 4) fasis Semcireba, Tuki myid-
veli ar iTxovs naklis gamosworebas, an axliT Secvlas da arc xelSekru-
lebidan gasvlas; 5) uari saqonlis miRebaze, Tuki gamyidveli miawvdis
xelSekrulebiT gaTvaliswinebulze naklebi raodenobiT; 6) miyenebuli
zianis anazRaureba.

 nivTis naklis gamosworeba ganxilul unda iqnes imgvar meorad moTxov-
nad, romelic prioritetuli, upiratesad gamosayenebelia sxva danarCe-
ni meoradi moTxovnis uflebebs Soris.

 Sesrulebis SeuZleblobis pirobebSi kontinentur samarTalSi upi-
ratesad gamosayenebeli naklis gamosworebis meoradi moTxovnis uf-
leba azrs kargavs da kreditorisaTvis xelSekrulebidan gasvlisa
da zianis anazRaurebis moTxovnis uflebebia prioritetuli.203

 nivTobrivi naklis arseboba xelSekrulebiT gaTvaliswinebuli sa-
fasuris gadaxdisagan gaTavisuflebis winapirobas ar warmoSobs. fa-
sis Semcireba iwvevs nasyidobis SeTanxmebuli fasis cvlilebas - ara
anazRaurebaze srulad uars.204

 nasyidobis xelSekrulebaSi jer gamyidvelma unda Seasrulos Tavisi val-
debuleba (gadasces myidvels sakuTrebis ufleba qonebaze, masTan dakav-
Sirebuli sabuTebi da miawodos saqoneli) da Semdeg ki myidvelma unda
gadaixados fasi, rogorc wesi, qonebis gadacemisTanave.205

202 susg #as-92-2019, 27 oqtomberi, 2021.
203 susg #as-340-2021, 25 ivnisi, 2021.
204 susg #as-239-2021, 20 ianvari, 2022.
205 susg #as-345 -2020, 22 ivnisi, 2022.
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ijara

 vinaidan moijares ijaris xelSekrulebis safuZvelze gadaeca nakliani
nivTi, ris gamoc mas warTmeuli hqonda sargeblobisa da Sesabamisad na-
yofis miRebis SesaZlebloba, sakasacio palatam sasarCelo moTxovna xse-
nebuli ijaris xelSekrulebis farglebSi saijaro qiris dakisrebis Se-
saxeb ssk-is 581-e, 532-e, 533-e da 536-e muxlebis safuZvelze nawilobriv
uaryo.206

 ijaris xelSekrulebis namdvilobisTvis misi sajaro reestrSi registra-
cia savaldebulo ar aris, vinaidan igi SeiZleba rogorc zepirad, aseve
werilobiTi formiT daidos. saijaro urTierTobis Sewyvetilad cnobi-
sa da moijaris qiris gadaxdis valdebulebisgan gaTavisuflebisTvis uf-
lebis sajaro reestrSi gauqmeba sakmarisi ar aris, gadamwyvetia saija-
ro farTis faqtobrivi flobis Sewyvetis TariRis gansazRvra.207

sesxi

 sesxis saxelSekrulebo urTierToba ara mxolod mis arsebiT pirobebze mxa-
reTa SeTanxebiT, aramed xelSekrulebis sagnis _ fulis an sxva gvarovnuli
nivTis msesxeblisaTvis sakuTrebaSi gadacemis momentidan warmoiSoba.

 Tanxis gadacemis mtkicebis tvirTi gamsesxebels ekisreba. anu gamsesxeb-
lis valdebuleba Semoifargleba sesxis Tanxis gadacemisa da gadacemu-
li Tanxis odenobis mtkicebiT, xolo msesxeblis mtkicebis tvirTi ki,
Semoifargleba sesxis Tanxis dafarviT.

 mowmis CvenebiT SeiZleba dadasturdes sesxis xelSekrulebis dadebis faq-
ti, Tumca, zepiri sesxis dros nivTis gadacemis damtkicebis Tvalsazri-
siT, mxolod es ukanaskneli, kanonis Tanaxmad, arasakmarisadaa miCneuli
da sakasacio palata gasesxebuli Tanxis gadacemis faqtobrivi garemoe-
bis damadasturebel dasaSveb da sakmaris mtkicebulebad miiCnevs weri-
lobiT sabuTs, magaliTad, savalo sabuTi, gadaricxvis qviTari, sala-
ros Semosavlis orderi.208

 sesxis xelSekrulebis Sewyvetis Taobaze kreditoris nebis gamovleni-
sas, sesxis xelSekrulebidan gamomdinare urTierTvaldebulebebi kidev
3 Tvis ganmavlobaSi inarCunebs Zalas da sesxis xelSekrulebis darRve-
viT/valdebulebis SeusruleblobiT ganpirobebuli sasarCelo moTxov-
nis xandazmulobis vadis aTvlis momentic swored zemoaRniSnuli sam-
Tviani periodis uSedegod amowurvas ukavSirdeba.209

206 susg #as-1185 -2020, 20 maisi, 2021.
207 susg #as-406-2021, 29 oqtomberi, 2021.
208 susg #as-895-2021, 23 dekemberi, 2021, #as-1288-2019, 04 marti, 2021.
209 susg #as-892 -2019, 16 aprili, 2021.
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nardoba

 `nivTis naklis gamosworeba an misi axliT Secvla ganxilul unda iq-
nes damatebiTi Sesrulebis moTxovnad, romelic prioritetuli, upi-
ratesad gamosayenebelia sxva danarCen meoradi moTxovnis uflebebs
Soris.

 xelSekrulebebiT nakisri valdebulebebis nakliani Sesrulebis da-
dasturebis tvirTi SemkveTs akisria.210

 kanonis romelime danawesi valdebulebis Sesrulebulad miCnevas impe-
ratiulad mxolod miReba-Cabarebis aqtis Sedgenas ar ukavSirebs. mar-
Talia, xelSekrulebis mxareebi SeTanxmdnen Sesrulebuli samuSaos mi-
Reba-Cabarebis formaze, magram im pirobebSi, rodesac sxva mtkicebule-
biT utyuarad dasturdeba valdebulebis Sesrulebis faqti, miReba-Ca-
barebis aqtis Seudgenloba mosarCelis moTxovnis uaryofis safuZveli
ver gaxdeba.

 samoqalaqo davis ganxilvisas, sasaqonlo zednadebsa da sagadasaxado an-
gariS-faqturas raime upiratesi iuridiuli Zala ar gaaCniaT.211

 davalebis xelSekruleba

 kanoni uSvebs SesaZleblobas, rom gasamrjelos Taobaze xelSekrulebaSi
Sesabamisi daTqmis ararsebobis miuxedavad, misi odenoba dadgindes nix-
rebis an am urTierTobebisaTvis damaxasiaTebeli Cveulebebis mixedviT,
gonivruli odenobiT.

dazRveva

ssk-is 829-e muxli

 dazRvevis xelSekrulebaSi sagamonakliso normebis implementaciis
daniSnulebaa amomwuravad ganisazRvros im garemoebaTa/qmedebaTa
wre, rac mzRvevelis pasuxismgeblobas gamoricxavs, yvela sxva Sem-
Txveva ki, damzRvevis interesebis sasargeblod unda gadawydes.

 sagamonakliso daTqmebi sadazRvevo xelSekrulebis swored imperatiul
danawesTa im wyebas miekuTvneba, romelic sadazRvevo Tanxis anazRaure-
bisaTvis dauSveblad miCneul qmedebaTa srul speqtrs gansazRvravs.~212

210 susg #as-856-2021, 8 oqtomberi, 2021.
211 susg #as-1374-2021, 15 aprili, 2022.
212 susg #as-1260-2021, 21 aprili, 2022, ix. aseve #as-1147-1067-2017, 29 dekemberi, 2017.
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 mZRolis mxridan martivi gaufrTxilebloba ar aris mzRvevelis pa-
suxismgeblobis gamomricxveli garemoeba. mzRvevelis pasuxismgeb-
lobas gamoricxavs uxeSi gaufrTxileblobiT moqmedeba.213

832-e muxli

 `subrogaciis~ principi gulisxmobs iseT SemTxvevas, rodesac erTi mxa-
re ikavebs sxva piris adgils ise, rom mas SeuZlia Tavis sasargeblod gana-
xorcielos am ukanasknelis uflebebi mesame piris mimarT. subrogaciis
meSveobiT, damzRvevis nacvlad mzRvevels warmoeSoba ufleba, gacemuli
sadazRvevo sazRauris farglebSi, damzRvevis qonebrivi interesis xel-
myofisagan moiTxovos miyenebuli zianis anazRaureba. subrogaciis dros
damzRvevis, rogorc dazaralebulis e.i. rogorc konkretuli valdebu-
lebiTsamarTlebrivi urTierTobis kreditoris adgils ikavebs sadaz-
Rvevo kompania (mzRveveli). aseT SemTxvevaSi valdebulebiTsamarTleb-
rivi urTierTobis Sinaarsi da xasiaTi ar icvleba, magram icvleba am ur-
TierTobis kreditori. am dros axali moTxovna ki ar warmoiSoba, ara-
med icvleba mxolod kreditori kerZod, dazaralebuli damzRvevi ic-
vleba sadazRvevo kompaniiT (mzRveveliT). subrogaciis dros mzRve-
veli cvlis damzRvevs im valdebulebaSi, romelic warmoiSva zianis
miyenebisagan.214

sabanko krediti

saprocento sargebeli

 mxareebs Soris dadebuli sakredito xelSekrulebiT SeTanxmebuli sar-
geblis odenoba wliuri 10%-dan 22%-mde, bazarze arsebuli saprocento
ganakveTis saSualo maCveneblisgan Seusabamo da marTlsawinaaRmdego pi-
robas ar warmoadgens.215

saziaro sakuTreba

 rodesac mxareTa individualur sakuTrebas mxolod miwis nakveTze gan-
Tavsebuli nagebobebi warmoadgens, xolo miwis nakveTis konkretuli
wilobrivi kuTvnileba sajaro reestrSi registrirebuli ar aris,
TanamesakuTreTa wilebis dasadgenad gamoiyeneba ssk-is 954-e muxlis
danawesi, romlis Tanaxmad, Tu specialurad sxva ram ar aris dadgeni-
li, TiToeul mowiles ekuTvnis Tanabari wili. aseT SemTxvevaSi, sa-

213 susg #as-1479-2019, 21 ianvari, 2020.
214 susg #as-482-2022, 10 ivnisi, 2022.
215 susg #as-386-2019, 2 aprili, 2021.



180 www.supremecourt.ge

kuTrebis uflebaze gavlenas ver moaxdens mxareTa Soris miwis nakveTis
faqtobrivi floba da upiratesoba sajaro reestrSi asaxul monacemebs
unda mieniWos.216

usafuZvlo gamdidreba

ssk-is 982-e muxli

 ssk-is 982-e muxlis samarTlebrivi buneba da misgan gamomdinare Sedegebi
kavSirSia ssk-is 164-e muxlTan da masSi ganmtkicebul sanivTo uflebas-
Tan: nivTis mflobelobisas mxolod arakeTilsindisieri mflobeloba
warmoSobs usafuZvlo gamdidrebis institutis gamoyenebis aucileblo-
bas ssk-is 982-e muxlis safuZvelze. ssk-is 979-e muxlis me-2 nawilis Ta-
naxmad ki, qonebrivi wonasworobis aRdgenis mizniT xelmyofs ekisreba,
rom mis mier dazogili sikeTe _ mocemul SemTxvevaSi dazogili qira (ro-
melsac igi gadaixdida, Tuki mesakuTresTan an sxvasTan, samarTalurTi-
erTobaSi iqneboda) aunazRauros mesakuTres, romelmac ver miiRo Sesa-
bamisi sargebeli da ganicada qonebrivi danaklisi.217

deliqti

 kanonmdebeli ar adgens calkeul SemTxvevaSi moraluri zianis anazRau-
rebis odenobas, es sakiTxi sasamarTlos SefasebiTi msjelobis sagania da
yoveli konkretul SemTxvevaSi, Tavad SemTxvevis individualobis da Ta-
viseburebis gaTvaliswinebiT unda gadawydes.

  araqonebrivi zianis odenobis gansazRvris dros, erovnuli sasamarTlo
xelmZRvanelobs gonivrulobisa da samarTlianobis kriteriumebiT. jan-
mrTelobis dazianebiT gamowveuli moraluri zianis anazRaureba samar-
Tliani da gonivruli odenobiT unda ganisazRvros. SeuZlebelia, TiTo-
euli adamianis janmrTelobis an sicocxlis fasis gansazRvra, amdenad,
moraluri zianis anazRaurebis mizani garkveulwilad, gancdili tkivi-
lisa da diskomfortis Semsubuqebaa. kompensaciis odenobas gansazRvravs
sasamarTlo dazaralebulis mier gancdili sulieri, fizikuri tanjvi-
sa da zianis mimyeneblis bralis gaTvaliswinebiT, Tu zianis anazRaure-
bis mocemuli saxe braleul moqmedebazea damokidebuli.

 samarTlis mier dacul erT-erT sikeTes, romlis xelyofis Sedegad da-
zaralebulma SeiZleba moiTxovos araqonebrivi (moraluri) zianisaTvis
anazRaureba, warmoadgens adamianis janmrTeloba. sxeulis dazianeba an
janmrTelobisaTvis vnebis miyeneba adamianis sicocxlis imgvari xelyo-

216 susg #as-365-2021, 20 aprili, 2022, ix.: aseve susg-ebi: #as-1486-2020, 6 oqtomberi, 2021,
#as-37-2020, 16 dekemberi, 2020.

217 susg #as-586-2021, 24 dekemberi, 2021.
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faa, romelic dazaralebuls arasrulfasovnad da zog SemTxvevaSi, araS-
romisunarianad aqcevs, sxeulis da/an janmrTelobis xelyofiT gamowve-
uli moraluri ziani uSualod samarTaldarRvevidan SeiZleba arc ga-
momdinareobdes, aramed misi Tanmdevi Sedegi iyos (rogoricaa uSedego
mkurnaloba, xangrZlivi umweo mdgomareoba, aqtiuri cxovrebis SeuZleb-
loba, cxovrebis wesisa da riTmis Secvla, mkurnalobis uSedegobis gamo
cxovrebis xalisis daqveiTeba, nervuli daZabuloba, rac pirs arasrul-
fasovnebis kompleqssa Tu sxva negatiur gancdebs uyalibebs), Tumca, aseT
dros, savaldebuloa, rom dasturdebodes dazaralebulis moraluri
gancdebi da sulieri tanjva sxeulisa Tu janmrTelobis xelyofis Sede-
gia.218

samedicino deliqti

 stacionarul fsiqiatriul mkurnalobaze mosarCelis Tanxmobis arar-
sebobis pirobebSi misi moTavseba mopasuxe samedicino dawesebulebaSi un-
da Sefasdes aramarTlzomier Tavisuflebis SezRudvad, romelic ver iq-
neba gamarTlebuli, ramdenadac ar akmayofilebs konvenciiTa da erov-
nuli kanonmdeblobiT dadgenil im minimalur standarts, rac savalde-
buloa pirisaTvis aranebayoflobiTi fsiqiatriuli mkurnalobis dasad-
genad.

 sasamarTlom mocemuli SemTxveva mosarCelis piradi xelSeuxeblobis
Selaxvis faqtad miiCnia, rac mosarCeles aniWebs moraluri zianis moT-
xovnis uflebas ssk-is me-18 muxlis meore da meeqvse nawilebis safuZvel-
ze.

 moraluri zianis maxasiaTebelia adamianis fsiqikur da sulier sferoze
negatiuri zemoqmedeba, rac gamoixateba mis zneobriv tanjvaSi. zianis
anazRaurebisas, gadamwyvet rols asrulebs zianis simZime. msubuqi su-
lieri gancdebi mxedvelobaSi ar miiReba, xolo rodesac mosalodnelia
mZime fsiqikuri gancdebi, sulieri tanjva da a.S. zianis anazRaurebaze
pasuxismgebeli piris mier sawinaaRmdegos dadasturebamde ivaraudeba,
rom dazaralebulma mZime sulieri tkivili ganicada.219

 samedicino personalis qmedebiT an umoqmedobiT gamowveuli pacientis
fizikuri an fsiqikuri mdgomareobis gauaresebis an sikvdilis SemTxve-
vaSi, pacients, mis naTesavs an kanonier warmomadgenels SeuZlia moiTxo-
vos pacientisaTvis miyenebuli rogorc moraluri, aseve materialuri
zianis anazRaureba.

218 susg #as-1626-2018, 12 Tebervali, 2021, ix.: aseve susg-ebi: #as-645-2019, 26 ivlisi, 2019,
#as-866-816-2015, 12 Tebervali, 1016, #as-594-562-2015, 6, noemberi, 2015, #as-797-940-
2015, 10 seqtemberi, 2015, #as-95-90-2013, 14 ivnisi, 2013.

219 susg #as-1129-2020, 16 marti, 2021.
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 mkurnalobis Sedegad gamowveuli zianis anazRaureba mxolod im SemTxve-
vaSi SeiZleba dakmayofildes, Tuki pirisaTvis miyenebuli ziani gamowve-
ulia uSualod mcdari samedicino moqmedebiT, anu gamokveTilia mize-
zobrivi kavSiri marTlsawinaaRmdego qmedebasa da damdgar Sedegs So-
ris. is garemoeba, rom ziani gamoiwvia samedicino personalis qmedebam,
utyuarad unda dadgindes. uSedego mkurnaloba an mkurnalobis uaryo-
fiTi Sedegi TavisTavad (ualternativod) ar iwvevs samedicino persona-
lis pasuxismgeblobas. ziani gamowveuli unda iyos mkurnalobisas daSve-
buli SecdomebiT, anu Tu mkurnaloba sworadaa warmarTuli, Tundac mas
uaryofiTi Sedegi mohyves, ar iwvevs eqimis pasuxismgeblobas.

 saeqimo SecdomiT pirisaTvis miyenebuli ziani SesaZloa, iyos rogorc
qonebrivi, ise araqonebrivi. materialuri (qonebrivi) ziani SesaZloa, ga-
moixatos janmrTelobis dazianebiT, damatebiTi xarjebis gaweviT da sxva.
xolo moraluri (araqonebrivi) ziani vlindeba piris moralur gancdebsa
da sulier tkivilSi, romelsac igi ganicdis marTlsawinaaRmdego qmede-
bis Sedegad. sakasacio sasamarTlom erT-erT saqmeze Seafasa Svilis gar-
dacvalebiT mSoblisaTvis miyenebuli moraluri ziani da ganmarta: uda-
voa, rom axalgazrda Svilis gardacvalebiT mSobeli ganicdis mniSvne-
lovan moralur tkivils, rac dakavSirebulia gangrZobad negatiur gan-
cdebsa da stresul mdgomreobasTan... moraluri tanjviT miyenebuli zi-
anis (araqonebrivi zianis) anazRaureba ver aRudgens dazaralebuls xel-
yofamde arsebul sulier mdgomareobas, misi mizania aramaterialuri si-
keTis xelyofiT gamowveuli tanjvis Semsubuqeba, negatiuri gancdebis
simZimisa da intensivobis Semcireba.220

saojaxo samarTali

1158-e muxli

 mxolod qorwinebis registracia ar aris ganmsazRvreli sakuTreba-
ze registrirebul qorwinebaSi myofi meuRlis uflebrivi reJimis ga-
savrceleblad, iseT SemTxvevaSi, rodesac dadgenilia, rom sadavo
nivTebis SeZenisas meuRleebi aRar awarmoebdnen saerTo meurneobas
da qorwineba, miuxedavad registraciis arsebobisa, faqtobrivad Sew-
yvetili iyo.221

alimenti

 sasamarTlosaTvis amosavali principia, bavSvis ara dacvis obieqtad miC-
neva, aramed misi, rogorc subieqtis uflebebis aRiareba da dacva.

220 susg #as-253-2021, 11 ivnisi, 2021.
221 susg #as-1226-2020, 25 marti, 2021.
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 saqorwino kontraqtSi konkretuli saalimento Tanxis asaxva, ar ar-
Tmevs uflebas meuRles/meuRleebs garkveuli pirobebisa Tu gare-
moebebis Secvlisas, axleburad gansazRvron gadasaxdeli (moTxov-
nili) Tanxis odenoba, xolo sadavoobis SemTxvevaSi, misi gansazRvra
sasamarTlos miandon.222

1160-e muxli

 meuRleTa TanasakuTrebis gankargvis dros, sadavo qonebaze mesakuT-
red dauregistrirebeli meuRlis Sedaveba, qonebis gasxvisebis gari-
gebis baTilobas mxolod im SemTxvevaSi ganapirobebs, Tu dadginde-
ba, SemZenma ara mxolod icoda nasyidobis saganze sxva mesakuTris ar-
sebobis Taobaze, aramed amavdroulad, informirebuli iyo, rom qo-
nebis mesakuTred dauregistrirebeli meuRle qonebis gasxvisebis wi-
naaRmdegi iyo. sxva SemTxvevaSi prezumirebulia, rom registrirebu-
li mesakuTre moqmedebs meuRlesTan urTierTSeTanxmebiT, xolo Sem-
Zeni SeZenis faqtis mimarT keTilsindisieria.223

 Tuki meuRleTa TanasakuTrebaSi ramdenime moZravi nivTia, erTmaneTs
Soris maTi gayofisas, umTavresia, rom yvela am nivTze TanamesakuT-
re meuRleTa uflebebi Tanabarwilad ganisazRvros.224

1240-e muxli

 ssk-is 1240-e muxliT gansazRvruli zemoaRniSnuli garemoebebi er-
TmaneTisgan damoukidebel (alternatiul) pirobebad ganixila da mi-
iCnia, rom TiToeuli winapirobis arsebobis SemTxvevaSi, SesaZlebe-
lia sasamarTlos mier Svilad ayvanis faqtis dadastureba.225

 ssk-is 1240-e muxli aregulirebs, ara mSvileblis mier naSvilebis Svilad
ayvanas, aramed sasamarTlos mier naSvilebis Svilad ayvanis faqtis da-
dasturebas.

 ssk-is 1240-e muxlis Sinaarsidan gansxvavebuli midgoma srulwlovani da
arasrulwlovani pirebis mimarT, rasac raime gonivruli da dasabuTebu-
li safuZveli gaaCnia, ar gamomdinareobs. Svilad asayvani piris srul-
wlovaneba ar warmoadgens am normiT miniWebuli uflebis realizebis da-
mabrkolebel garemoebas.226

222 susg #as-767-2021, 18 noemberi, 2021, ix. aseve susg-ebi: #as-1141-1061-2017, 17.10.2017,
#as-967-916-2015, 15.12.2015, #as-58-49-2011, 27 ivnisi, 2011.

223 susg #as-1400-2020, 29 aprili, 2022.
224 susg #as-427-2020, 23 Tebervali, 2022.
225 susg #as-1264-2018, 27 oqtomberi, 2021.
226 sus gadawyvetileba #as-486-486-2018, 28 oqtomberi, 2021.
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samewarmeo samarTali

 derivatiuli sarCelis sagania partnioris mier sazogadoebis inte-
resebis dasacavad, mis nacvlad da mis sasargeblod sarCelis aRZvris
SesaZlebloba.227

 derivaciuli sarCeli warmoadgens direqtorTa korporaciuli angariS-
valdebulebis meqanizms. derivaciuli sarCeli uzrunvelyofs, rom di-
reqtoris aramarTlzomieri qmedebiT gamowveuli ziani anazRaurebuli
iqneba kompaniisaTvis kompaniis saxeliT moqmedi aqcioneris (partnio-
ris) mier sasamarTlosaTvis mimarTvis gziT. aseTi sarCeli, erTgvari pre-
venciaa direqtoris mxridan gadacdomis sawinaaRmdegod.228

 partnioris sazogadoebidan garicxva ukiduresi zomaa. Sesabamisad, ase-
Ti zomis gamoyeneba SeiZleba mxolod mniSvnelovani safuZvlebis arsebo-
bisas. partnioris garicxvis mniSvnelovani safuZveli saxezea mxolod im
SemTxvevaSi, rodesac sazogadoebam aRar unda iTminos gasaricxi partni-
oris korporaciulsamarTlebrivi monawileoba; saxeldobr, rodesac mi-
si qceva SeuZlebels xdis an mniSvnelovnad arTulebs sazogadoebis miznis
miRwevas, rac autanels gaxdida misi sazogadoebis rigebSi darCenas. sau-
baria pirovnul Tvisebebsa da urTierTobebze, rogoricaa, magaliTad,
ndobis deficiti, valdebulebebis mZime darRveva, danaSaulebrivi saqmia-
noba, ndobis borotad gamoyeneba da sxva partniorebTan daZabuli urTi-
erTobebi. sazogadoebidan partnioris garicxvis safuZveli SeiZleba gax-
des ara yvela saxis, aramed imgvari ziani, romelic sawarmos saqmianobas
uSlis xels grZelvadian perspeqtivaSi da, maSasadame, safrTxis qveS aye-
nebs mis arsebobas. amdenad, sazogadoebidan partnioris garicxva unda gan-
xorcieldes mxolod mniSvnelovani safuZvlis arsebobisas, rodesac saxe-
zea kompaniisaTvis arsebiTi zianis miyeneba, rac arRvevs ndobas partni-
orTa Soris da, ris gamoc maTi erToblivi saqmianoba SeuZlebeli xdeba.

 sawarmos registraciis Semdgom kapitalis gazrda ver gaxdeba par-
tnioris garicxvis safuZveli.229

 sazogadoebidan partnioris garicxvis safuZvelia aRniSnulis Taobaze
sazogadoebis mier miRebuli gadawyvetileba da sazogadoebis sarCelis
safuZvelze miRebuli sasamarTlo gadawyvetileba. garicxva iwvevs ga-
ricxuli partnioris sakuTrebis uflebis dakargvas wilze, ris gamoc
sakuTrebis uflebis amgvari SezRudvis konstituciuroba moiTxovs, rom
partniori sazogadoebidan sasamarTlos gadawyvetilebis safuZvelze
gairicxos. Sesabamisad, partniorTa krebis gadawyvetilebis Sedegad wi-
lis CamorTmevis avtomaturi samarTlebrivi Sedegi ar dgeba da arc sa-

227 susg #as-335-2020, 24 marti, 2021.
228 susg #as-559-2019, 04 dekemberi, 2019, aseve, #as-898-848-2015, 09 marti, 2016.
229 susg #as-324-2021, 29 ivnisi, 2021.
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zogadoebis saregistracio monacemebSi cvlilebis safuZveli ar aris.
damkvidrebuli sasamarTlo praqtikis Tanaxmadac, swored sasamarTlos
mier miRebuli gadawyvetilebis Semdeg miiCneva partniori garicxulad
sazogadoebidan.

 Senatanis ganxorcieleba partnioris ZiriTadi movaleobaa, romlis Se-
usrulebloba kapitalur sazogadoebaSi SesaZloa, wilis dakargviTa da
sazogadoebidan partnioris garicxviT dasruldes. amasTan, mniSvnelo-
vania, rom sawarmoSi wilze sakuTrebis ufleba konvenciiT dacul sakuT-
rebis uflebis farglebSi eqceva (Bramelidand Malmström v. Sweden, ganacxa-
dis #. 8588/79, 1982). sakuTrebis uflebis SezRudva ki, mxolod kanoniT
pirdapir gaTvaliswinebul SemTxvevebSia SesaZlebeli.230

 46.21 muxli wilebis axali Tanafardobis dadgenis ̀ SesaZleblobas~ iT-
valiswinebs, rac imas gulisxmobs, rom partniorTa wilebis xelaxa-
li procentuli gadanawileba damatebiTi Senatanis Seutanlobis av-
tomaturi Sedegi ar aris, is partniorTa diskrecias ganekuTvneba.231

 garigeba, romelic dadebulia sawarmos xelmZRvanelis/warmomadgenlis
monawileobiT, rogorc wesi, unda gaTanabrdes warmomadgenlis ufleba-
mosilebis farglebSi dadebul garigebasTan. keTilsindisier kontra-
hents ar SeiZleba daekisros valdebuleba, gaerkves, marTlac aqvs Tu
ara warmomadgenels konkretuli garigebis dadebis uflebamosileba. am-
gvarad, samoqalaqo brunvis interesebidan gamomdinare, keTilsin-
disieri kontrahentis interesebis dacvis mizniT, sanam sapirispiro
dadasturdeba, unda arsebobdes prezumfcia, rom kontrahentma ar
icoda SezRuduli uflebamosilebis Sesaxeb.232

 sasarCelo moTxovnas kompaniis direqtoris sasamarTlos mier daniSvnis Se-
saxeb ar gaaCnia materialuri safuZveli, ramdenadac ̀ mewarmeTa Sesaxeb~
saqarTvelos kanonis 91 muxlis me-6 punqtis ̀ e~ qvepunqtis Tanaxmad, xsene-
buli sakiTxi ara sasamarTlos, aramed kompaniis partniorTa saerTo kre-
bis mier misaRebi gadawyvetilebaa da igi avtonomiurobiT xasiaTdeba.233

 direqtoris mier sazogadoebis winaSe Tavisi movaleobebis darRveva
gavlenas ver moaxdens mesame pirTa uflebebze da is ar iwvevs maTTan
dadebuli garigebebis baTilobas.

230 susg #as-937-2020, 1 dekemberi, 2021, aseve, ix.: susg-ebi: #as-1060-1090-2011, 21 ivlisi,
2011, #as-556-939-06, 13 marti, 2007, #as-614-951-07, 12 oqtomberi, 2007, susg #3k/303-01, 9
marti, 2001, aseve, Sdr. `mewarmeTa Sesaxeb~ kanonis Taobaze mosamarTleTa samuSao Sex-
vedris Sedegad miRebuli rekomendaciebi da masalebi, Tb. 2009.

231 susg #as-93-2021, 29 noemberi, 2021.
232 susg #as-1231-2021, 5 aprili, 2022, ix.: aseve, susg-ebi: #as-569-2020, 2 ivnisi, 2021, #as-

197-2020, 16 oqtomberi, 2020, #as-197-2020, 29 noemberi, 2019, ix.: saqarTvelos sakonsti-
tucio sasamarTlos gadawyvetileba ̀ Sps ̀ metalinvesti~ saqarTvelos parlamentis wina-
aRmdeg~, #1/1/543, 29 ianvari, 2014.

233 susg #as-285-2019, 26 Tebervali, 2021.
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 `mewarmeTa Sesaxeb~ saqarTvelos kanonis 9.1 punqtSi dasaxelebul pirebs
da sameTvalyureo sabWos wevrebs sazogadoebis mimarT gaaCniaT fidu-
ciuri movaleobebi, erTi mxriv, sazogadoebis saqmeebs gauZRvnen keTil-
sindisierad, kerZod, zrunavdnen ise, rogorc zrunavs analogiur Ta-
namdebobaze da analogiur pirobebSi myofi Cveulebrivi, saRad moazrovne
piri da moqmedebdnen im rwmeniT, rom maTi es moqmedeba yvelaze xelsay-
relia sazogadoebisaTvis, xolo meore mxriv, piradi sargeblis miRebis
mizniT ar gamoiyenon sazogadoebis saqmianobasTan dakavSirebuli infor-
macia, romelic maTTvis cnobili gaxda TavianTi movaleobis Sesrulebis
an Tanamdebobrivi mdgomareobis gamo.

 Tanamedrove sakorporacio samarTalSi didi mniSvneloba eniWeba ̀ sa-
mewarmeo gansjis wess~ anu moqmedebs prezumfcia, rom gadawyvetile-
bis miRebisas sawarmos direqtorebi moqmedebdnen korporaciis sau-
keTeso interesebidan gamomdinare, keTilsindisierebisa da infor-
mirebulobis principis dacviT. Sesabamisad, direqtorebis winaaR-
mdeg sarCelis Setanis SemTxvevaSi, mosarCele mxare valdebulia, ga-
dalaxos aRniSnuli prezumfcia.234

 zrunvis movaleoba moiTxovs direqtorisagan, miiRos iseTi gadawyveti-
lebebi, romlebic gamoiwvevs kompaniis mogebis gazrdas. aRniSnuli ga-
dawyvetilebebi SeiZleba iyos maRali riskis matarebelic da mcdaric,
Tumca ̀ biznes gadawyvetilebis marTebulobis~ prezumfciidan gamomdi-
nare, Tu xelmZRvaneli keTilgonierebis farglebSi moqmedebs im rwme-
niT, rom misi gadawyvetileba miRebulia sazogadoebis saukeTeso inte-
resebis dacvis mizniT da am gadawyvetilebis miRebisas igi informirebu-
li iyo im zomiT, rac mas mocemul viTarebaSi sakmarisad miaCnda, am ga-
dawyvetilebis SedegisaTvis kompaniis direqtori daculia piradi pasu-
xismgeblobisagan.

 mtkicebis tvirTis ganawilebis TvalsazrisiT, ̀ biznes gadawyvetile-
bis marTebulobis~ prezumfciis arseboba Tavdapirveli mtkicebis
tvirTs mosarCeles akisrebs.235

 gamWoli pasuxismgebloba sagamonakliso, ukiduresi RonisZiebaa.

 kompaniis partnioris mier SezRuduli pasuxismgeblobis formis boro-
tad gamoyenebis mtkicebis tvirTi ekisreba mosarCeles.236

 dividendi warmoadgens iuridiuli piris finansuri mogebis nawils, ro-

234 susg #as-559-2019, 04 dekemberi, 2019, aseve, #as-898-848-2015, 09 marti, 2016.
235 susg #as-1436-2020, 31 maisi, 2022, ix.: aseve, susg-ebi: #as-370-344-2017, 18 aprili, 2019,

#as-766-766-2018, 10 ivnisi, 2019, #as-1307-1245-2014, 06 maisi, 2015, #as-1158-1104-2014, 06
maisi, 2015.

236 susg #as-433-2020, 19 noemberi, 2020, aseve, #as-1307-1245-2014, 6.05.2015., #as-1158-1104-
2014, 6.05.2015.
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melzec ufleba mopovebulia am iuridiul pirSi wilis flobiT, Sesabami-
sad, masze ̀ ufleba~ dakavSirebulia partnioris statusTan. amasTan, di-
videndis miRebis ufleba realizdeba garkveuli winapirobebis dacviT.
`dividendebis gacema sawarmos saqmianobis Cveulebrivi procesi ki ar
aris, aramed gansakuTrebuli SemTxvevaa, romelic Sesabamisi procedu-
ris dacviT xorcieldeba. dividendis gacemis safuZveli SeiZleba iyos
sawarmoSi mogebis arseboba da partniorTa krebis gadawyvetileba par-
tniorebze dividendebis gacemis Sesaxeb... rodesac miiReba gadawyveti-
leba dividendebis ganawilebaze, piri aRiWurveba kreditoruli ufle-
biT, rac sazogadoebis winaSe partnioris moTxovnis uflebas ganamtki-
cebs.237

 wilze sakuTrebis uflebis mitovebis SesaZleblobas, miT ufro ssk-is
184-e muxlis safuZvelze, kanonmdebloba ar iTvaliswinebs. ssk-is 184-e
muxli misi Sinaarsobrivi, logikuri Tu sxvagvari ganmartebis Sesabami-
sad, TavisTavSi, mxolod uZrav nivTebze sakuTrebis uflebis mitovebis
wess moiazrebs.238

Sromis samarTali

 samarTalwarmoebis ganmavlobaSi, damsaqmeblis mxridan imgvari ga-
dawyvetilebis miReba, romelic misTvis arasasurveli kandidatis
pirvandel mdgomareobaSi aRdgenas gamoricxavs, aramarTlzomieri
qcevaa.239

 dasaqmebulis pirvandel samuSao adgilas aRdgena dasaqmebulis upi-
ratesi uflebaa.

 dasaqmebulis pirvandel samuSao adgilas aRdgenis miznebisaTvis au-
cilebelia, kanoniT gaTavisuflebis safuZvlis ukanonod cnoba da
pirvandeli samuSao adgilis vakanturad arseboba.

 kompensaciis dakisreba paralelurad iZulebiTi ganacduris anazRa-
urebas gamoricxavs.

 kompensaciis, rogorc dasaqmebulis uflebrivi restituciis saSua-
lebis dadgena da misi odenobis gansazRvra sasamarTlos diskreciaa,
ra drosac gaTvaliswinebul unda iqnes, rom SromiTsamarTlebrivi
kompensacia erTdroulad faravs materialur danakargs da im mora-
lur zians, rac mas ukanonod daTxovniT miadga.240

237 susg #as-1352-2021, 18 marti, 2022, aseve ix.: susg-ebi: susg #as-907-2018, 27 noemberi, 2020,
#as-1063-1018-2014 08.04.2015, #as-75-408-09, 02.07.2009.

238 susg #as-489-2020, 10 Tebervali, 2021.
239 susg #as-1116-2019, 31 ianvari, 2020.
240 susg #as-1230-2021, 28 ivnisi, 2022.
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 kompensaciis odenobis gansazRvris wess da misi gansazRvris kriteriu-
mebs sSk-is 48-e muxlis me-8 nawilis normatiuli danawesi ar adgens. kom-
pensaciis odenobis gansazRvra yoveli konkretuli faqtobrivi garemo-
ebebis Sefasebis safuZvelze, sasamarTlos uflebamosilebis sferos ga-
nekuTvneba, ra drosac, sasamarTlo xelmZRvanelobs saqmeze dadgenili
faqtobrivi garemoebebiT; kompensaciis odenobis gansazRvrisas, sasamar-
Tlo mxedvelobaSi iRebs im dros, ra drois ganmavlobaSic unda emuSava
dasaqmebuls damsaqmebelTan, ra iyo misi saxelfaso anazRaureba da sxva.
amasTan, mxolod saxelfaso anazRaureba ar aris kompensaciis gansazRvris
kriteriumi. kompensirebis mizania, rom kompensaciis Tanxam SeZlebisdag-
varad uzrunvelyos samarTliani balansis aRdgena gaTavisuflebis Se-
saxeb brZanebis baTilad cnobis SemTxvevaSi.241

 umniSvnelovanesi principi, rac gasaTvaliswinebelia dasaqmebulTan Sro-
miTi xelSekrulebis Sewyvetisas, esaa proporciulobis (Tanazomiere-
ba) da gonivruli safuZvlis principi. Tanazomiereba niSnavs, rom ka-
nonis miznis misaRwevad gamoyenebuli RonisZieba unda iyos dasaSvebi, au-
cilebeli da proporciuli; meore Ultimoa Ratio ki, ganimarteba, rogorc
ukanaskneli saSualeba, ramdenadac miCneulia, rom SromiTi xelSekru-
lebis Sewyvetamde gamoyenebul unda iqnes ufro msubuqi zoma, Tuki amis
saSualebas, Cadenili darRvevidan gamomdinare, iZleva dasaqmebulis ka-
nonieri interesi.

 SromiTi urTierTobis Sewyveta warmoadgens ukidures disciplinur Ro-
nisZiebas, romelic SesaZloa damsaqmebelma gamoiyenos dasaqmebulis mi-
er valdebulebis darRvevis SemTxvevaSi.242

 Tu ukanonod daTxovnili subieqti uflebrivi restituciis formad
pirdapir kompensacias ar moiTxovs, am SemTxvevaSi, kompensaciis sa-
kiTxi mas Semdeg gadawydeba, Tu dadginda, rom pirvandel samuSao ad-
gilas aRdgena SeuZlebeli an mizanSewonili ar aris.

 kompensaciam unda uzrunvelyos dasaqmebulis minimaluri socialuri ga-
rantiis Seqmna, riTac kompensacia gansxvavdeba zianis anazRaurebisas
pirvandeli mdgomareobis aRdgenisgan.243

 miuxedavad a(a)ip-is damfuZneblis uflebisa _ nebismier dros, Sesa-
bamisi safuZvlis gareSe Sewyvitos ̀ sasamsaxuro xelSekruleba~ di-
reqtorTan, Tuki direqtoris gaTavisuflebis safuZvels wesdebiT
an/da xelSekrulebiT gaTvaliswinebuli konkretuli garemoeba war-

241 susg #as-634-2021, 04 noemberi, 2021, ix.: aseve, susg-ebi: #as-727-680-2017, 15 seqtemberi,
2017, #as-353-338-2016, 03.05.2016.

242 susg #as-521-2022, 07 ivlisi, 2022.
243 susg #as-1334-2021, 2 marti, 2022, ix.: aseve, susg-ebi: #as-1208-2018, 18 Tebervali, 2021,

#as-727-680-2017, 15 seqtemberi, 2017, #as-353-338-2016, 03.05.2016.
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moadgens, direqtors aqvs am safuZvlis kanonierebis Semowmebis le-
gitimuri interesi, xolo Sesabamisi sarCelis aRZvrisas, mowinaaR-
mdege mxare valdebulia amtkicos gaTavisuflebis safuZvlis namdvi-
loba.

 (a) ip-is direqtorTan ̀ sasamsaxuro xelSekrulebis~ ukanonod Sewyvetis
SemTxvevaSi, arsebobs miyenebuli zianis anazRaurebis safuZveli saqar-
Tvelos samoqalaqo kodeqsis Sesabamisad.244

 SromiTisamarTlebrivi urTierTobidan gamomdinare davebze, Sro-
miTi urTierTobis SewyvetisTvis mniSnelovani safuZvlis (Good Rea-
son) arsebobis mtkicebis tvirTi damsaqmebels ekisreba. kanonmdeb-
lis aseTi midgoma ganpirobebulia metadre imiT, rom SromiTi urTi-
erTobidan gamomdinare davebSi, ̀ susti mxaris~ konkretul SemTxve-
vaSi, dasaqmebulis procesualuri Tanadgoma prioritetulia.

 damsaqmebeli sargeblobs mtkicebiTi upiratesobiT, sasamarTlos wa-
rudginos misTvis xelsayreli mtkicebulebebi imaze, rom SromiTi xel-
Sekrulebis Sewyvetas saamisod gaTvaliswinebuli marTlzomieri (e.w. Good
Reason) safuZveli hqonda.245

 konkretuli saStato erTeulis ararsebobis mtkiceba ekisreba dam-
saqmebels, aRniSnulis damtkicebis SemTxvevaSi ki, mosarCele mxare-
ze gadadis imis mtkicebis tvirTi, romelia tolfasi (funqciis, samu-
Saos aRwerilobisa da xelfasis mixedviT) Tanamdeboba, romelzec mi-
si dasaqmeba aris SesaZlebeli.246

 dasaqmebulis saqmis individualuri Sefasebisas gamoyenebuli unda
iyos e. w. ̀ favor prestatoris~ principi, rac dasaqmebulTaTvis sa-
sargeblo wesTa upiratesobas niSnavs. swored aRniSnuli principis
gamoyenebisas, saWiroa damsaqmeblisa da dasaqmebulis moTxovnebisa
da interesebis wonasworobis dacva samarTlianobis, kanonierebisa
da TiToeuli maTganis qmedebis keTilsindisierebis konteqstiT. amas-
Tan, dasaqmebulisaTvis sasargeblo wesTa upiratesoba ar gulisxmobs
damsaqmeblis mier dasabuTebuli gaTavisuflebis safuZvlebis imTaviT-
ve uaryofas. mosarCelis mier darRvevis xasiaTis, simZimisa da Sedegis
gaTvaliswinebiT, misi samsaxuridan gaTavisufleba dasaSvebi, aucile-
beli da proporciuli RonisZiebaa.247

244 susg gadawyvetileba #as-553-2019, 19 marti, 2021.
245 susg #as-561-2021, 26 ianvari, 2022, ix.: aseve, susg-ebi: #as-57-2022,13 aprili, 2022, #as-

182-171-2017, 27 dekemberi, 2019, #as-483-457-2015, wlis 7 oqtomberi, 2015, #as-922-884-
2014, 16 aprili, 2015.

246 susg #as-1239-2021, 27 maisi, 2022, ix.: susg-ebi: #as-890-857-2016, 9 oqtomberi 2017, #as-
475-456-2016, 24 ivnisi, 2016.

247 susg #as-557-2021, 24 marti, 2022, ix.: aseve susg-ebi: #as-1421-2020, 5 marti, 2021, #as-512-
2020, 18 Tebervali, 2021, #as-941-891-2015, 29 ianvari, 2016.
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 dasaqmebulTa Sromis uflebebis dacvis konstituciur principi, rom-
lis Sesabamisad, dasaqmebulis mier Cadenili yoveli darRveva unda Se-
fasdes misi Cadenis sixSiris, simZimis da, rac mTavaria, Sedegobrivi Tval-
sazrisiT. Sesabamisad, Sromis samarTalSi Ultima Ratio-s principi iTxovs
damsaqmeblis mxridan dasaqmebulis samsaxuridan daTxovnamde misi
qmedebis Sefasebas mizezSedegobrivi TvalsazrisiT, darRvevasa (ga-
dacdomas) da gaTavisuflebas Soris zomieri balansis daculobas.248

248 susg #as-57-2022, 13 aprili, 2022, ix.: aseve susg-ebi: #as-536-2021, 21 seqtemberi, 2021,
#as-416-399-2016, 29 ivnisi, 2016.



191www.supremecourt.ge

SeniSvnebisTvis



saqarTvelos uzenaesi sasamarTlo
Tbilisi 0110, Zmebi zubalaSvilebis q. #6

www.supremecourt.ge




